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Rules and Regulations - 


7042; AD 91-13-11] ; 
Model 747 Series Airplanes 
AGENCY: Federal Aviation 


Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment supersedes 
an existing airworthiness :directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, which currently. 
requires the installation of Beene 
sleeves on wire breakouts and o 

lines in the upper deck left sid 

This condition, if not corrected, could 
result in chafing of wires, which could 
arc and possibly burn through an 
adjacent oxygen line; this could create a 
fire hazard should the oxygen line be 
pressurized, This action adds additional 
airplanes to the applicability of the rule. 
This amendment is prompted by a report 
that several additional airplanes may be 
affected by the same unsafe condition 
that prompted the existing AD. 
EFFECTIVE DATE: July 22,1991. 
ADDRESSES: The applicable service 
information may be obtainedfrom __ 
Boeing Commercial. Airplane Group, 
P.O. Box 3707, Seattle, Washington. 
98124. This information may be . 

_ examined at the FAA, Northwest... 

- Mountain Region, Transport Airplane 

.. Directorate, 1601 Lind Avenue aw. 
Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. David.M. Herron, Seattle. Aircraft 
Certification Office, Systems and. _ . 

. Equipment Branch, ANM-1308; . 
telephone (206) 227-2672. Mailing . 
address: FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 


1601 Lind Avenue SW., Renton, 
Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
89-21-07, Amendment 39-6343 (54 FR 
40635, October 3, 1989), applicable to 
certain Boeing Model 747 series 
airplanes, to require the installation of 
protective sleeves on wire breakouts _- 
and lines in the upper deck left 
sidewall, was published in the Federal 
aa (56 FR 


Oeil persons have been afforded 


an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received 

Two comments were received. Both 
commenters supported the amendment. 

One of the commenters noted that the 
amendment will affect two U.S.- 
registered es. The preamble to 
the Notice indicated that no additional 
U.S.-registered airplanes would be 
affected. The FAA concurs and has 
revised the economic analysis 
paragraph, below, to reflect this. 

The economic analysis paragraph has 
also been revised to increase the 
specified hourly rate from $40 per 
manhour (as was cited in the preamble - 
to the Notice) to $55 per manhour. The 
FAA has determined that it is necessary 
to increase this rate used in calculating » 
the cost impact associated with AD 
activity to account for various 
inflationary costs in the airline industry. 

Paragraph C. of the final rule has been 
revised to specify current procedure for 
submitting requests for approval of 
alternative methods of compliance. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 


‘previously described. The FAA has 


determined that these changes will 
neither significantly increase the 
economic burden on any operator nor — 
increase the scope of the rule. 

There are approximately 127 Model 


. 747 series airplanes of the affected 


design in the worldwide fleet. It is 
estimated that 5 airplanes of U.S. 
registry, including the additional 2 
airplanes addressed in this :action, will 
be affected by this AD. It is.estimated 
that approximately 6 manhours per 
airplane will be needed to accomplish . 
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the required actions, and that the 
average labor cost will be $55 per 
manhour. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $1,650; the 
total cost impact of this action, relative 
to the 2 U.S.-registered airplanes added 
to the applicability of the rule, is 


_ - estimated to. be $660. 


_The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and‘(3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket.’ - 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. . 


§ 39.13 [Amended] 


2. Section 39.13 is amended by 
removing Amendment 39-6343 and by 
adding the following new airworthiness 
directive: 





91-13-11. Boeing: Amendment 39-7042. 


Docket No. 90-NM-274—AD. Supersedes - 


AD 89-21-07. 


Applicability: Model 747 series airplanes, 
listed in Boeing Service Bulletin 747-35-2059, 
Revision 2, dated March 22, 1990, certificated 
in any category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent chafing of wire bundles, 
subsequent arcing and burn-through of 
adjacent oxygen lines, and a resulting 
potential fire hazard, accomplish the 
following: 

A. For airplanes listed in Boeing Service 
Bulletin 747-35-2059, dated August 17, 1989: 
Within 60 days after October 16, 1989 {the 
effective date of Amendment 38-6343, AD 89- 
21-07}, install protective sleeves on wire 
breakouts and oxygen lines in the upper deck 
left sidewall in accordance with Boeing 
Service Bulletin 747-35-2059, dated August 
11, 1989; Revision 1, dated November 22, 1989; 
or Revision 2, dated March 22, 1990. 

B. For airplanes listed in Boeing Service 
Bulletin 747~35-2059, Revision 2, dated March 
22, 1990, that are not subject to paragraph A. 
of this AD; Within 60 days after the effective 
date of this amendment, install protective 
sleeves on wire breakouts and oxygen lines 
in the upper deck left sidewall in accordance 
with Boeing Service Bulletin 747-35-2059, 
Revision 2, dated March 22, 1990. 

C. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office {ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, Seattle ACO. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to. Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington £8124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 
Washington. 

This amendment supersedes Amendment 
39-6343, AD 89-21-07. 

This amendment (39-7042, AD 91-13-11) 
becomes effective July 22, 1991. 

Issued in Renton, Washington, on June 5, 
1991. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 91-14302 Filed 6-14-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 91-NM-32-AD; Amdt. 39-7039; 
AD 91-13-08] 


Airworthiness Directives; israeli 
Aircraft industries (IAl) Models 1121, 
1121A, 1121B, 1123, 1124, and 1124A - 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive {AD), 
applicable to all Israel Aircraft 
Industries (IAI) Models 1121, 1121A, 
1121B, 1123, 1124, and 1124A series 
airplanes, which requires the removal of 
a towing instruction placard and the 
installation of a new placard. This 
amendment is prompted by a report of a 
nose gear-up landing due to landing gear 
actuating system damage that jammed 
the nose gear in the retracted position. 
This condition, if not corrected, could 
result in the inability to extend the nose 
landing gear for landing. 

EFFECTIVE DATE: July 22, 1991. 
ADDRESSES: The applicable service 
information may be obtained from Astra 
Jet Corporation, Technical Publications, 
77 McCullough Drive, Suite 11, New 
Castle, Delaware 19720. This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Mark Quam, Standardization 
Branch, ANM-113; telephone (206) 227- 
2145. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to all 
Israel Aircraft Industries (IAT) Models 
1121, 1121A, 1121B, 1123, 1124, and 
1124A series airplanes, which requires 
the removal of a towing instruction 
placard and the installation of a new 
placard, was published in the Federal 
Register on March 14, 1991 (56 FR 
10840). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

Paragraph B. of the final rule has been 
revised to specify the current procedure’ 
for submitting requests for approval of 
alternative methods of compliance. 

The economic analysis paragraph, 
below, has been revised to increase the 
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specified hourly labor rate from $40 per 
manhour (as was cited in the preamble 
to the Notice) to $55 per manhour. The 
FAA has determined that it is necessary 
to increase this rate used in calculating 
the cost impact associated with AD 
activity to account for various 
inflationary costs in the airline industry. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest required 
the adoption of the rule as proposed 
with the changes previously described. 
The FAA has determined that these 
changes will neither significantly 
increase the economic burden on any 
operator, nor increase the scope of the 
AD. 
It is estimated that 316 airplanes of 
US. registry will be affected. by this AD, 
that it will take approximately 0.5 
manhour per airplane to accomplish the 
required actions, and that the average 
labor cost will be $55 per manhour. The 
estimated cost for required placards is 
$7 per airplane. Based on these figures, 
the total cost impact of the AD on U.S. 
operators is estimated to be $10,902. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship-between the 
national government and the States, or 
on the distribution of power and ; 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this acting (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979}; and {3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of smail entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is continued in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal - 
Aviation Regulations as follows: 
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PART 39—[AMENDED]} 
1. The authority citation for part 39 
continues to read as follows: : 


Authority: 49 U.S.C, 1354(a), 1421 and-1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January .12, 1983); and.14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by addi 
‘the following new airworthiness 
directive: ' 


91-13-08. Israel Aircraft Industries (IAD: 
~~ ‘Amendment 39-7039. Docket No. $1-NM- 
32-AD. 


Applicability: Models 1121, 2121, 1121B, 
‘1123, 1124, and'1124A series airpl anes, 
’ certificated'in any’category: 

Compliance: Required within 60 days after 
the effective date of this AD, unless 
previously accomplished. 

_. To prevent the inability to extend the nose 
landing gear for landing, accomplish the .\ 
lollowing: 
_ A. Remove the existing towing instruction | 
placard and install a new placard in 
‘' accordance with the applicable service 
bulletin, as follows: 


1121-11-015, dated Novem- 
ber 26, 1990. 

saseseversee] 1123-11031, dated Novem- 
ber 26, 1990, 

1124-11-103, ‘dated Novem- 
ber 26, 1990. 


1121, 1121A, 
‘41218. 
PZB jo rsocseecesesie 


1124 and 1124A.. 


B. An alternative method of compliance or 
adjustment of the compliance time, which 
a an acceptable level of safety, may 

used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. :: 

Note:The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, Standardization 
Branch, ANM-113. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Astra Jet 
Corporation, Technical Publications,77 
McCullough Drive, Suite 11, New Castle, 
Delaware 19720. These documents may. be 
examined at the FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 1601 
Lind Avenue’SW., Renton, Washington. ‘ 

This amendment (39-7039, AD 91-13-08) © 

: becomes effective July 22, 1991. ° ' 

Issued in Renton, Washington, en June 4, 

> 1991. 

Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doe. 81-14301 Filed 6-14-01; 5 85 Po 
BILLING CODE 4910-13-m ‘ 


14 CFR Part 97 

[Docket No. 26565; Amdt. No. 1454] 
Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments | 

AGENCY: Federal Aviation 
Administration (FAA), DOT 
ACTION: Final rule. 


SUMMARY: This amendment establishes, 


amends, suspends, or revokes Standard 
Instrument Approach Procedures — 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the n a 
airspace and to promote safe 
operations under instrument flignt rules 
at the affected airports. 


bates: Effective: An effective date for 
each SIAP is specified in the | 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of January 1, 1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SLAP. 


For Purchase— 


Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 


By Subscription— 

Copies of all SIAPs, mailed once: 
every 2 weeks, are for sale by the 
Superintendent of Documents,-U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONT ‘ACT: 


Paul J. Best; Flight Procedures Standards 


Branch (AFS-420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; ‘gions (202) 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 


- establishes, amends, suspends, or 


revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form- 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552{a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase.as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do-not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 


of each SIAP contained in FAA form 


documents is unnecessary. The 
provisions of this amendment state the 
affected CFR {and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 

new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SEAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for . 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 





SIAPs, the TERPS criteria were et 
to the conditions existing or antici og 
at the affected airports. Because 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
-* making some SIAPs effective in less 

an 30 

The FAA has determined that this 
pen omec yy dar only involves an established 

technical regulations for which 

Pee and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1) is not a “major 
rule under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so. minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Approaches, Standard Instrument, 
Incorporation by reference. 


Issued in Washington, DC, on June 7, 1991. 
Thomas C. Accardi, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach ures, 
effective at 0901 g.m.t. on the dates 
specified, as follows: 


PART 97—[ AMENDED] 


1. The authority citation for part 97 
continues to read as follows: __ 

Authority: 49 U.S.C. 1348, 1354[a), 1421 and 
1510; 49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983}; and 14 CFR 11.49(b)(2). 

2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 87.27, 97.29, 97.31, 97.33, 
97.35 {Amended} 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


Effective July 25, 1991 

Fort Payne, AL—isbell Field, NDB-A, Orig. 

Huntsville, AR—Huntsville-Madison County 
Regionel, VOR/DME RWY 12, Orig. 

San Francisco, CA—San Francisco inti, ILS 
RWY 28L, Amdt. 19 

Gunnison, CO—Gunnison County, LOC RWY 
6, Amdt. 1, 

Gunnison, CO—Gunnison County, LS RWY 
6, Amdt. 3 

Atlanta, GA—DeKalb-Peachtree, RADAR-1, 
Amdt. 2 

Augusta, GA—Daniel Field, RADAR-1, 
Amdt. 5 

Cartersville, GA—Cartersville, NDB RWY 12, 
Amdt. 2 

Valdosta, GA—Valdosta Regional, ILS RWY 
35, Amdt. § 

Valdosta, GA—Valdosta Regional, RADAR- 


1, Orig. 

Idaho Falls, 1D—Fanning Field, ILS RWY 20, 
Amdt. 9 

Elkhart, IN—Elkhart Muni, SDF RWY 27R, 
Aandt. 6, Cancelled 

Flemingsburg, KY—Fleming-Mason, VOR/ 
DME-A, Amdt. 4 

Okolona, MS—Okolona Muni-Richard Stoval 
Field, VOR/DME RWY 18, Amdt. 5 

Picayune, MS—Picayune Pear! River County, 
VOR-A, Amdt. 11 

Las Vegas, NV—MC Carran intl, VOR RWY 
25L/R, Orig. 

Las Vegas, NV—MC Carran intl, ILS RWY 
25R, Amdt. 15 

Binghamton, NY—Edwin A. Link Field/ 
Broome County, ILS RWY 34, Orig. 
Cancelled 

Binghamton, NY—Edwin A. Link Field/ 
Broome County, ILS RWY 16, Amdt. 5 

Binghamton, NY—Edwin A. Link Field/ 
Broome County, ILS RWY 34, Orig. 

Mocksville, NC—Twin Lakes, NDB RWY 9, 
Amdt. 5 

Beaufort, SC—Beaufort County, RADAR-1, 
Amdt. 2 

Chester, SC—Chester Muni, VOR/DME-A, 
Amdt.1 

Dillon, SC—Dillon County, VOR/DME RWY 
7, Amdt. 5 

Dillon, SC—Dillon County, NDB RWY 7 
Amdt. 5 

Plano, TX—Dallas North, VOR-A, Amdt. 1, 
Cancelled 

Renton, WA—Renton Muni, NDB RWY 15, 
Amdt. 2 


Effective June 4, 1991 


MC Gregor, TX—MC Gregor Muni, VOR 
RWY 17, Amdt. 6 

San Marcos, TX—San Marcos Muni, VOR/ 
DME-A Amdt. 4 

San Marcos, TX—San Marcos Muni, NDB 
RWY 12 Amdt. 3 

San Marcos, TX—San Marcos Muni, ILS 
RWY 12 Amdt. 4 


Effective June 3, 1991 

Lakeland, FL—Lakeland Regional, VOR RWY 
27, Amdt. 5 

Sarasota (Bradenton), FL—Sarasota- 
Bradenton, VOR RWY 32, Amdt. 8 

Hyannis, MA—Barnstable Muni-Boardman] 
Polando Field, ILS RWY 15, Amdt. 1 
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Effective May 31, 1091 

Chico, CA—Chico Muni, VOR/DME RWY 
13L, Amdt. 6 

Chico, CA—Chico Muni, VOR RWY 31R, 
Amdt. 8 

Chico, CA—Chico Muni, NDV RWY 13L, 
Amdt. 4 

Chico, CA—Chico Muni, LS RWY 13L, Amdt. 


7 
Orland, CA—Haigh Field, VOR-A, Amdt. 5 
Effective May 30, 1991 
Elkhart, IN—Elkhart Muni, VOR RWY 9, 
Amdt. 5 


Etkhart, IN—Elkhart Muni, VOR RWY 27, 
Amdt. 12 


Effective May 23, 1991 
Little Rock, AR—Adams Field, NDB RWY 4L, 
Amdt. 


17 
Little Rock, AR—Adams Field, NDB RWY 
22R, Amdt. 5 
Little Rock, AR—Adams Field; ILS RWY 4L, 
Amdt. 23 
Little Rock, AR—Adams Field, ILS RWY 22R, 


Amdt.7 

Little Rock, AR—Adams Field, RADAR-1, 
Amdt. 14 

Little Rock, AR—Adams Field, RNAV RWY 
22R, Amdt. 9 

Little Rock, AR—Adams Field, RNAV RWY 
36, Amdt. 9 


{FR Doc. 91-14303 Filed 6-14-91; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 203 
[Docket No. R-91-1498; FR-27 13-F-02] 


AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 

ACTION: Final rule. 


SUMMARY: This final rule removes the 
“seven-unit” requirement of 24 CFR 
203.42, in certain circumstances. 
Generally, under § 203.42 a property 
cannot be insured under the Single 
Family Mortgage Insurance program if a 
mortgagor has a financial interest in 
more than seven other units in projects, 
subdivisions or other rental properties 
close in proximity. This This amendment 
exempts mortgagors of single-family 
properties insured under the section 
203(k) rehabilitation loan program in 
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circumstances where State or local . 
aaa 


efforts: to this end. The purpose of this 
rule is toencourage and facilitate 
rehabilitation activity in the targeted 
areas. 

EFFECTIVE DATE: July 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Morris E. Carter, Director Single F. 
Development Office of Single Family 
Housing, Development of Housing and 
Urban Development, room 9272, 451 
Seventh Street, SW. Washington, DC 
20410-0500, (202) 708-2700. Hearing- or 
speech-impaired individuals may call 
the Office of Housing’s TDD number 
(202) 708-4594. (These are not toll-free 
numbers.) 

SUPPLEMENTARY INFORMATION: 


Paperwork Burden 


The information collection 
requirements contained in this rule have 
been approved by the Office of 
Managemert and Budget under section 
3504(h) of the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)), and assigned 
OMB control number 2502-0453. 


Background 

In enacting the National Housing Act 
(the Act), Congress provided the 
Department with the authority to insure, 
and make commitments to insure, 
rehabilitation loans made by financial 
institutions. In section 203{k) of the Act 
(12 U.S.C. 1709(k}), defined 
“rehabilitation loans” as those made for 
the purpose of rehabilitating existing 
one- to four-family structures used 
primarily for residential purposes. The 
Department promulgated 24 CFR 203.50, 
which made rehabilitation loans eligible 
for insurance under the Single Family 
Mortgage Insurance program. 

To prevent misuse of this program by 
leaders who may want to circumvent the 
requirements of the Multifamily 
Mortgage Insurance program, and to 
preclude insurance of a concentration of 
rental units for one investor, § 203.42 
was promulgated. Section 203.42 had the 
effect of severely limiting the use of the 
section 203(k) insurance program 
because it limited mortgage insurance 
coverage to no more than seven units 
per mortgagor in a particular geographic 
area. (This limitation is commonly 
referred to as the “seven unit rule.) 
Since its inception ten years ago, only 
7,000 mortgages have been insured 
under section 203{k}. 

The seven unit rule, as applied to 
rehabilitation loans, can limit expansion 
of affordable housing and home 
ownership opportunities. This runs 


counter to the Department's objective of 
increasing such opportunities. For this 
reason, the Department determined that 
changes were required to the rule. 
Several lenders and developers agreed 
that a successful rehabilitation program 
must include all, or nearly all, the 
vacant and deteriorated properties in a 
neighborhood. Since such an approach 
may include developers who have an 
interest in more than seven units, little is 
gained by applying the limitation of 

§ 203.42 to rehabilitation loans. 


Proposed Rule 

On March 4, 1991 {56 FR 8941), the 
Department published, for public 
comment, a proposed rule that would 
permit increased use of section 203(k). 
The Department proposed to achieve 
this objective by expressingly exempting 
rehabilitation loans from the seven unit 
rule, provided that the loans are to be 
used for the rehabilitation of property 
located in a specific area or 
neighborhood targeted by a State or 
local government for redevelopment, in 
accordance with a specific program that 
involves substantial public or private 
commitments in support of the 
neighborhood redevelopment. 
Accordingly, the Department proposed 
to amend 24 CFR 203.42 to require a 
State or local government to submit a 
plan to the Department describing the 
program of neighborhood 
redevelopment, before the Department 
exempts a section 203{k) rehabilitation 
loan from the seven unit rule. The 
Department also proposed to revise and 
update the of § 203.42. 

By the end of the comment period on 
May 3, 1991, the Department had not 
received any comments on the March 4, 
1991 proposed rule. The Department is 
adopting the proposed amendments to 
24 CFR 203.42 without change. 


Other Matters 
Impact on Economy 


This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of the Executive Order on Federal 
Regulation issued by the President on 
February 17, 1981. Analysis of the rule 
indicates that it does not {1) have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government, or 
geographic a or {3) have a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 


Impact on Smail Entities 


In accordance with 5 U.S.C. 605{b) 
(the Regulatory Flexibility Act), the 
undersigned hereby es that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. This rule is 
limited to exempting certain 
rehabilitation loans from the multifamily 
mortgage insurance program 
requirements. Any entity, regardless of 
size, may benefit from this exemption. 


Regulatory Agenda 


This rule was listed as sequence 
number 1292 in the Department's 
Semiannual published on April 
22, 1991 {56 FR 17360, 17386) under 
Executive Order 12291 and the 
Regulatory Flexibility Act. 


Environmental Review 


At the time of publication of the 
proposed rule, a Finding of No 
Significant Impact with respect to the 
environment was made in accordance 
with HUD regulations in 24 CFR part 50 
that implement section 102(2}{C) of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4332). The proposed rule 
is adopted by this final rule without 
change. Accordingly, the initial Finding 
of No Significant Impact remains 
applicable, and is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the office of the Rules 
Docket Clerk, Office of General Counsel, 
room 10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410. 


Executive Order 12612, Federalism 


The General Counsel, as the 
Designated Official under section 6{a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule do not have Federalism 
implications and, thus, are not subject to 
review under the Order. This rule is 
limited to exempting certain 
rehabilitation loans from the multifamily 
mortgage insurance program 
requirements. No programmatic or 
policy changes result from promulgation 
of this rule which would affect existing 
relationships between Federel, State or 
local governments. 


Executive Order 12606, the Family 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
a potential significant impact on family 
formation, maintenance, and general 
well-being, and, thus is not subject to 
review under the Order. No significant 
change in existing HUD policies or 
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programs will result from promulgation 
of this rule, as those policies and 
programs relate to family concerns. 

(The Catalog of Federal Domestic Assistance 


Program Number is 14.108, Rehabilitation 
Mortgage Insurance) 


List of Subjects in 24 CFR Part 203 


Hawaiian Natives, Home 
improvement, Indians:'lands, Loan 
. programs—housing and community 
development, Mortgage insurance, 
‘Reporting and recordkeeping 
requirements, Solar energy. 


Accordingly, 24 CFR part 203 is 
amended as follows: 


PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS 


1. The authority citation for pert 2 203 
continues to read.as follows: ar 


Authority: Secs. 203, 211 of the National 
Housing Act (12 U:S.C. 1709, 1715b); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). In 
addition, Subpart C is also issued under sec. 
230, National Housing Act (12 U.S.C. 1715u). 


. 2. Section 203.42 is revised to read as 
follows: 


§ 203.42 Rental properties. : 

{a)A mortgage on property upon 
which there is a dwelling to be aia by 
the mortgagor shall not be-eligible for 
insurance if the property is a part of, or 
adjacent or contiguous to,’a project, 
subdivision or group of similar rental 
properties in which the mortgagor has a 
financial interest in eight or more 
dwelling units. 

(b) Paragraph (a) of this section shall 
not apply where: 

(1) A mortgage qualifies as a 
rehabilitation loan under § 203.50 of this 
part; 

(2) The mortgage is to be used for the 
rehabilitation of property located in a 
specific area or neighborhood that has 
been targeted by a State or local 
government for redevelopment, in 
accordance with a specific program that 
involves substantial public or private 
conimitments in support of 
neighborhood improvement or 
redevelopment; and 

(3) The State or local government has 
approved, and has submitted to the 
Commissioner a plan describing the 
program of neighborhood — 
and revitalization, including the 
geographic area targeted for 
redevelopment, and the nature and 
proportion of-public or private: - 

_ commitments that have been made ws 
ree of the redevelopment p 

_ . (:) No two., three-, or four-f 

_ dwelling, and no single-family Gentiles. 


if it is part of a group of five or more . 
single-family dwellings held by the same 
mortgagor, or any part or unit thereof, 
shall be rented or offered for.rent for. 
transient or hotel purposes, as defined 
in § 203.16, so long as the dwelling is 
subject to any insured mortgage. .. 

Dated: June 10, 1991. 
Arthur J. Hill, 


Assistant Secretary for Housing-Federal 
Housing Commissioner. 


[FR Doc. 91-14326 Filed re 8:45 am 
BILLING CODE 4210-27-M 


DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33.°CFR Part 117. 

{CGD7-91-41] 

Drawbridge Operation Regulations; 

Atiantic intracoastal Waterway, FL: 
AGENCY: Coast Guard, DOT. 

ACTION: Final. rule—Revocation. 


SUMMARY: This amendment revokes the 
regulations for the Dodge Island 
drawbridges, mile 1089.4, because:a: : 
high-level fixed bridge has been | 
completed for vehicular use at this same 
location. Notice and public procedures 
have been omitted for this action due to 
the alternative access available. 
EFFECTIVE DATES: This rule becomes 
effective on June 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Brodie Rich; (305) 536-4103. 

Drafting Information: The drafters of 
this rule are Mr. Brodie E. Rich, project 
officer, and Lt. Genelle Tanos, project 
attorney. 


SUPPLEMENTARY INFORMATION: This 


action has no economic consequences. It 


merely revokes regulations that are no 
longer needed to accommodate the 
needs of vehicular traffic. Consequently, 
this action is considered to be non-major 
under Executive Order 12291 and — 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034, February 26, 
1979). Since there is no economic 
impact, a full regulatory evaluation is 
unnecessary. 

Because no notice of proposed © 
rulemaking is required under 5-U.S. C. 
553, this action is exempt from’ the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)}). However, this action'will not 
have a significant economic impact on a 
substantial number of small entities. -: 


Federalism 


This action has been cata ) in webs 
accordance with the principles:and: ., - . 


criteria contained in Executive Order 
12612, and it has been determined that 
the rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism ~ 
Assessment. 


List of Subjects in 33 CFR Post 117 
Bridges. i 
In consideration of the fo: 


117 of title 33, Code of Fed 
Regulations, is amended to read as 


part 


‘follows: 


' PART 117—DRAWBRIDGE__ 


OPERATION REGULATIONS 


1; The: authority citation for part 117 
continues to read as follows:: 


Authority: 33 U.S.C. 499; s0 FR 140; 95. 


CFR 1.05-4(8) 


§ 117.26 {Amended} 
2. In § 117.261 paragraph’ (pp) is 


‘ removed and reserved. 


Dated: May 29, 1991. 
Robert E. Kramek, 


- Rear Admiral, U.S. Coast. Guard, Commander, 


Seventh Coast Guard District. ; 
{FR Doc. 91-14190 Filed 6-14-91; ets am] 
BILLING CODE 4910-14-4 


Tica kamal 
~ Bureau of Land Management 
_ 43. CFR Public Land Order 6862. 


[NV-930-91-4214-10; Nev-051742] 


AGENCY: Sarees - Land Mensgrey: 
Interior. 


ACTION: Public Land Order. 


SUMMARY: This order. will correct three 
errors in the land description in Public 
Land Order No. 6849: 


EFFECTIVE DATE: June 17, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Vienna Wolder, BLM Nevada State 
Office, P,O. Box 12000, Reno, Nevada 


-, 89520, 702-785-6526. 


By virtue of the authority vested in the 


. Secretary of the Interior by section 204 


of the Federal Land Policy and . 

Management Act of 1976, 90 Stat. 2781; 

43 U.S.C. 1714, it is ordered as follows: 
The legal description in Public Land 


‘Order No. 6849; 56 FR 1627816280, April 
- 22,1991, is hereby corrected as follows: : : . 
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1. Page 16279, first column, line 18 
from the bottom, “R. 23 E.,” should read 
“R, 23% es a 

2. Page 16279, first column, line 13 
from the bottom, “R. 23 E.,” should read 
“R. 23% E.,”. 

3. Page 16279, second column, line 19 
from the bottom, “ENW%,” should read 
“EYNW%,”, 

Dated: June 6, 1991. 

Dave O'Neal, 

Assistant Secretary of the Interior. 

[FR Doc. 91-14312 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-HC-M 


Bureau of Land Management 
43 CFR Public Land Order 6863 
{CO-932-4214-10; COC-28566] 


Withdrawal and Jurisdictional Transfer 
of Public Land for the Leadville Fish 
Hatchery; CO 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public Land Order. 


SUMMARY: This order withdraws 79.74 


acres of public land from surface entry 
and mining for 40 years and transfers 
administrative jurisdiction to the Fish 
and Wildlife Service for use in 
conjunction with the Leadville Fish 
Hatchery. The land has been and 
remains open to mineral leasing. 
EFFECTIVE DATE: June 17, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Doris Chelius, BLM Colorado State 
Office, 2850 Youngfield Street, . 
Lakewood, Colorado 80215-7076, 303— 
239-3706. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. Subject to valid existing rights, the 
following described public land is 
hereby withdrawn from settlement, sale, 
location, or entry under the general land 
laws, including the mining laws (30 
U.S.C. ch. 2), and is transferred to the 
Fish and Wildlife Service for 
management as a part of the Leadville 
Fish Hatchery: 


Sixth Principal Meridian 
T.9S., R. 81 W., 

Sec. 36,-lots 17, 18, 21, 22, and 24. 

The area described contains approximately 
79.74 acres of public land in Lake County. 


2. Effective on date of publication of © 
this order, the above-described land will 
be subject to thé provisions of the’ — 
National Wildlife Refuge System 


Administrative Act, 16 U.S.C. 6686dd, as 
part of the Leadville Fish Hatchery. 

3. This withdrawal will expire 40 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant to section 204(f) of the Federal 
Land Policy and Mangement Act of 1976, 
43 U.S.C. 1714{f}, the Secretary 
determines that the withdraveel shall be 
extended. 


Dated: June &, 1991. 
Dave O'Neal, 
Assistant Secretary of the Interior. 
[FR Doc. $1-14315 Filed 6-14-91; 8:45 am 
BILLING CODE 4390-J8-™ 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 90-437; RM-7284] 


Radio Broadcasting Services; Marion 
and Orrville, AL 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document reallots 
Channel 248A from Marion to Orrville, 
Alabama, substitutes Channel 247A for 
Channel 248A at Orrville, and modifies 
the construction permit of Marion Radio, 
Inc. for Station WJAM-FM, as 
requested, to specify operation on 
Channel 247A, pursuant to the 
provisions of Section 1.420(i) of the 
Commission's Rules. The allotment of 
Channel 247A to Orrville will provide 
the community with its first local aural 
transmission service without depriving 
Marion of local aural service. See 55 FR 
41705, October 15, 1990. Coordinates 
used for Channel 247A at Orrville are 
32-18-00 and 87-09-30. With this action, 
the proceeding is terminated. 

EFFECTIVE DATE: July 29, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-437, 
adopted May 31, 1991, and released June 
12, 1991. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230), 
1919 M Street, NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 
Commission's copy contractors, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street, NW., Washington, DC 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—{ AMENDED} 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 
§ 73.202 [Amended] 

2. Section 73.202{b}, the Table of FM 
Allotments under Alabama, is amended 
by removing Channel 248A at Marion 
and adding Channel 247A, Orrville. 
Federal Communications Commission. 
Andrew J. Rhedes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

{FR Doc. $1-14365 Filed 6-14-01; 8:45 am] 
BILLING CODE 6712-01-m 


47 CFR Part 73 


[MM Docket No. 89-597; RM-7118 and RM- 
7321) 

Radio 

and D’ibervilie, MS 
AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 


Services; Wiggins 


SUMMARY: This document substitutes 
Channel 250C2 for Channel 250A at 
Wiggins, Mississippi, and modifies the 
construction permit for Station WOTC, 
Channel 250A, to specify operation on 
the higher class channel in response to a 
petition filed by John F. White. See 55 
FR 326, January 4, 1990. The coordinates 
for Channel 250C2 at Wiggins are 30-40- 
23 and 89-09-48. John F. White filed a 
counterproposal (RM-7321) (Public 
Notice given March 19, 1990, Report No. 
1811) requesting the reallotment of 
Channel 250C2 from Wiggins to 
D'Iberville, Mississippi. A Request for 
Supplemental Information has been 
issued affording petitioner an 
opportunity to submit information with 
regard to this proposal. 

EFFECTIVE DATE: July 29, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's First 
Report and Order, MM Docket No. 89- 
597, adopted May 30, 1991, and released 
June 12, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.., 
Washington, DC. The complete text of 
this decision may also'be purchased 





from the Commission's copy contractors, 
Downtown Copy Center, 1714:21ist 
Street, NW., Washington, DC 20036, 
(202) 452-1422. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—{AMENDED] 
1. The authority citation for part 73 
continues to'read as follows: 
Authority: 47 U.S.C, 154, 303. 


$ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Mississippi, -is 
amended by removing Channel 250A 
and adding Channel 250C2 at Wiggins. 
Federal Communications Commission. 
Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau: 


[FR Doc. 91-14366 Filed 6-14-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part.73 
[MM Docket No. 89-571; RM-7033] 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: The Commission, at the 
request of Stonewood Communications 
Corporation, allots Channel 226A to . 
Benton, Tennessee. See 54 FR 52423, 
December 21, 1989. Channel 226A can be 
allotted to Benton, Tennessee, in 
compliance with the Commission’s 
minimum distance separation: 


requirements with a site restriction of 13 


kilometers (8.1 miles) south to avoid a 
short-spacing to Station WWZZ(FM)}, 
Channel 226A, Karns, Tennessee. The 


coordinates for Channel 226A at Benton: - 


are North Latitude 35-04-00 and. West 
Longitude 84-43-00. With this action, : . 
this proceeding is terminated. 
EFFECTIVE DATE: July 29, 1991. The 
window period for filing applications ~ 
will open on July 30, 1991, and close c on 
August 29, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau, (202) 632-6302. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No, 89-571, 


adopted May 31, 1991, and released June : 


12, 1991. The full text of this Commission 
decision is-available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch {(Reom 230), 
1919.M Street, NW.; Washington, DC. 
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The complete text of this‘decision may: 

also be purchased fromthe —_: 

Commission’s copy contractor, 

Downtown Copy ‘Center, (202) 452~1422, 

1714: 21st Street, NW., Washington, DC 

List of Subjects in 47 CFR Part 73. 
Radio broadcasting. 


PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority; 47 U.S.C. 154, 903. 
§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 


Allotments under Tennessee, is. 
- amended by adding Channel 226A, 


Benton, 

Federal Communications Commission. 
Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 


_ Division, Mass Media Bureau. 


[FR Doc. 91-14367 Filed 6-14-91; 8:45 am] 
BILLING CODE 6712-01-M . 
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Proposed Rules 


Minimum 60 Day Written Notice Period 
for Reduction in Force Actions 


AGENCY: Office of Personnel 
Management. 


ACTION: Proposed rulemaking. 


SUMMARY: The Office of Personnel 
Management (OPM) proposes to issue 
regulations that will require agencies to 
give employees at least 60 days written 
notice prior to a reduction in force:when 
50 or more employees are to receive - 
separation notices inthe same 
competitive area. The 60-day . 
requirement would not-apply. in 
situations caused by an immediate _. 
shortage of funds or other unforeseeable 
circumstances, or when fewer than 50 
employees are being separated. An 
agency may meet-the 60-day reduction 
in force notice requirement either by 
issuing a general notice which is 
followed by a specific notice, or by 
issuing a 60-day specific notice. At 
present, agencies are required to give 
employees at least 30 days advance 
written notice prior to a reduction in 
force action. 

The new regulations will also permit 
agencies to-issue reduction in force 
notices to employees more-than 90 days 
prior to the reduction in force by simply 
notifying OPM. Under the present 
regulations, agencies may not issue 
reduction in force notices to employees 
more than 90 days prior to a reduction in 
force action without the prior approval 
of OPM. 

Finally, the new regulations clarify 
that agencies must provide specific 


placement and unemployment insurance. 


information to employees who have 
received specific notices of separation 
by reduction in force. The new 
regulations add a requirement that when 
50 or more employees receive notices of 
separation by reduction in force at a 
worksite,.the agency. must, at the same 


time it issues ‘notices to employees, also 
notify (1) the employees’ bargaining unit 
representative if the employee is 
covered by a collective bargaining 
agreement, (2) the appropriate State 
dislocated worker unit, as designated 
under title III of the Job 

Partnership Act, and (3) the chief elected 
official of the local governmental 
jurisdiction{s) where the sme Oe 
will place. 


DATES: Written comments will be 


‘considered if received no later than 


August 16, 1991. 
ADDRESSES: Send or deliver written 
comments to: Associate Director, Career 
Entry Group, room 6F08, Office of 
Personnel Management, Washington, 
DC 20415. 
FOR FURTHER INFORMATION CONTACT: 
Edward P. McHugh or Thomas A. 
Glennon (202) 606-0960. 
SUPPLEMENTARY INFORMATION: 5 CFR 
351.801(a) presently provides that an 
agency is required to give an employee 
at least 30 days written notice of a 
reduction in force action. The agency 
may either (1) issue a-general reduction 
in force notice at least 30 days before 
the reduction in force effective date and 
follow it with a specific notice.at least 
10 days before the reduction in force 
effective date, or (2) issue a specific 
notice at least 30 days before the 
reduction in force effective date. 5 CFR 
351.801(b) of these proposed regulations 
the minimum 30 day reduction 
in force notice requirement to 60 days 
when 50 or more employees in the same 
competitive area receive separation 
notices. However, in situations caused 
by an immediate shortage of funds or 
other unforeseeable circumstances, the 
proposed. regulations specify that the 
agency may continue to provide a 
minimum of 30 days notice. 

5 CFR 351.801(b) presently. provides 
that an agency may not issue either a 
general or specific reduction in force 
notice more than 90 days prior to the 
date of the reduction in force action . 
unless OPM approves the longer notice 
period. Proposed new 5 CFR 351.801(d) 
provides that the agency must simpiy 
notify OPM if it uses a reduction in force 
notice period of more than 90 days, 

5 CFR 351.804 is revised by adding 
new paragraphs (a) and (b). Paragraph 
(a) clarifies that agencies must provide 
information on the-Reemployment 
Priority List and OPM's Displaced 
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Employee Program to eachemployee 
who has received a specific notice of 
separation by reduction in force. 
Paragraph (a) also notes that agencies 
should advise these same employees on 
how to apply for unemployment 
insurance benefits through their 
appropriate State government office. 
Paragraph (b) includes a new 
requirement that, when an agency issues 
reduction in-force separation notices to: 
50 or more employees in a competitive 
area, the agency must, at the same time 
it issues reduction in force notices to the 
employees, notify (1) the bargaining unit 
representative(s) of the affected 
employees, (2) the State dislocated 
worker unit, as designated or created 
under title Il of the Job Training 
Partnership Act, and (3) the chief elected 
official of the unit of local government(s) 
— which the separations will take 
place. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 

I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 


because it only affects Federal 
employees. 


List of Subjects in 5 CFR Part 351 


Government employees. 
U.S. Office of Personnel Management. 
Constance Berry Newman, 
Director. 

Accordingly, OPM proposes to amend 


part 351 of title 5, Code of Federal 
Regulations, as follows: 


PART 351—-REDUCTION IN FORCE 


1. The authority citation for part 351 
continues to read as follows: 


Authority: 5 U.S.C..1302, 3502, 3503. 


2. Section 351.801 is revised to read as 
follows: 


§ 351.801 Notice period. 

- (a) Except as provided in paragraph 
(b) of this section, each competing 
employee selected for release from a 
competitive level under this part is 
entitled to a written notice at least 30 
full days before the effective date of 
release. 





(b) Each competing employee selected 
for release from a competitive level 
under this part is entitled to a written 
notice at least 60 full days before the 
effective date of release if 50 or more 
employees in a competitive area receive 


entitled to a written notice at least 30 
full days before the effective date of 
release. 

(c) Under paragraphs (a) or (b) of this 
section, when notice is 


(d) A notice shall not be issued more 
than 90 days before release unless the 
agency has notified OPM. 

(e) The notice period begins the day 
after the employee receives the notice. 

3. Section 351.804 is revised to read as 
follows: 

§ 351.804. Notification of eligibility for 
reemployment and other placement 
assistance. 

(a) An employee who receives a 
specific notice of separation under this 
part must be given information 
concerning the right to reemployment 
consideration under subparts B 
(Reemployment Priority List) and C 
(Displaced Employee Program) of part 
330 of this chapter. The same employee 
must also be given appropriate 
information concerning how to threes bi 
unemployment insurance through 
her appropriate State program. This 
information should be included in or 
with the specific reduction in force 
notice. Otherwise, a separate 
supplemental notice covering this 
information must be given to the 


employee. 
ef) Whe When more than 50 employees in a 
competitive area receive separation 
notices under this part, at the same time 
that the agency issues specific notices of 
separation, the agency mustalso . 
provide notification of this action to: 
ed The representative(s) of the 
ected employees at the time of the 
notice ne scenes in their applicable 
collective aining agreement; 
(2) The State dislocated worker unit, 
designated or created under title III of 
Act; and 


te 


separations will occur. 


[FR Doc. 91-14262 Filed 6-14-01; 845 am} 
BILLING CODE €326-01-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 

14 CFR Parts 201, 202, 204, 291, and 
302 


[Docket No. 47582, Notice No. 91-10] 
Procedures and Evidence Rules for Air 
Carrier Authority Applications 


AGENCY: Office of the Secretary, 
Department of Transportation. 


ACTION: Notice of proposed rulemaking. 


sumMaARY: The Department is proposing 
to revise parts 201, 202, 204, 291, and 302 
to consolidate and make more 
consistent the fitness data requirements 
and filing procedures for all carriers 
(certificated, all-cargo, and commuter). 
This will update requirements to reflect 
our existing needs as they have evolved 
over the past few years, provide better 
guidance for carriers, expedite the 
processing of fitness applications, and 
make administrative changes to update 
organizational references. 
DATES: Comments must be received on 
or before August 16, 1991. 
appresses: Comments should be 
directed to the Documentary Services 
Division, Docket 47582, Office of the 
Secretary, Department of 
Transportation, 400 Seventh Street SW., 
room 4107, Washington, DC 20590. 
FOR FURTHER INFORMATION CONTACT: 
Carol A. Woods, Air Carrier Fitness 
Division, P-56, Department of 

tion, 400 Seventh Street SW., 
Washington, DC 20590, (202) 366-9721. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in this rulemaking action by 
submitting such written data, views, or 
arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions. Communications should 
identify the regulatory docket number 
and be submitted in duplicate to the 
Documentary Services Division at the 
address listed above. Commenters 
wishing the Department to acknowledge 
receipt of their comments must submit 


on Docket No. 47582. The postcard will 
be eee and returned to 


Assistant 
Secretary for Policy and ‘itbcnatiocie! 
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Affairs before taking action on any 
further rulemaking. Also, this proposal 
may be changed in light of comments 
received. All comments submitted will 
be available for examination in Docket 
47582. A report summarizing each 
Se public contact with DOT 
personnel concerned with this 
rulemaking will be filed in the docket. 


Background 
Introduction 


Section 401 of the Federal Aviation 
Act of 1958, as amended, requires that 
air carriers be found “fit, willing, and 
able” before being awarded a certificate 
of public convenience and necessity. 
Similarly, sections 418 and 419 impose 
fitness requirements on all-cargo air 
carriers and commuter air carriers, 
respectively. Section 401(r) provides that 
the fitness requirements of the Act are 
continuing requirements. 

The Civil Aeronautics Board (CAB) 


was originally assigned the 
reapediaiblisty- Soe-detekeiahily suid 
monitoring air carrier fitness. Thie 
responsibility was transferred to the 
Department of Transportationon 
January 1, 1985, following the sunset of 
the CAB. 

The fitness data requirements are 
currently contained in parts 291 Subpart 
B-All Cargo Air Service Certificates for 
domestic all-cargo carriers and Part 204- 
Data to Support Fitness Determinations 
for certificated carriers and commuter 


applicable to proceedings on 
applications for section 401 certificates. 
Similarly, Part 201-Applications for 
Certificates of Public Convenience and 


procedural 
Authorizing Scheduled Route Service: 
Terms, Conditions, and Limitations 


states that carriers hol certificates 


of air carrier authority comply with 
certain terms, conditions, and 
limitations. 


The Proposed Changes 


We find several areas where we 
believe amendments to parts 201, 202, 
204, 291, and 302 are advisable. In 


(part 204) and to make the requirements 
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more uniform for the various types of 
operations. Simultaneously, we are 
consolidating the procedural 
requirements (parts 201, 202, and 302) to 
remove duplication in different rules 
and to make them more consistent. In 
addition, as an administrative matter, 
we propose to substitute applicable 
references to the Department for the 
obsolete CAB references. 
Fitness Data Filing Requirements 
The primary pvrpose of revamping 
part 204 is to make the fitness filing 
requirements for applicants more 
uniform and to place them all in one 
section of our rules. A detailed 


explanation of the specific changes 
follows. 
Proposed § 204.3 

We are proposing to consolidate in a 
new § 204.3-Applicants for new 
certificate or commuter air carrier 
authority the evidentiary requirements 
to be addressed by applicants for any 
type of authority for which a fitness 
determination is required. The new 
§ 204.3 list of evidentiary requirements 
would replace the four lists contained in 
§ 204.5 (new certificated carriers), 

§ 204.6 (commuter carriers providing 
essential air service), § 204.7 
(nonessential air service commuter 
carriers), and § 291.11 (domestic all- 
cargo certificated carriers). The 
proposed § 204.3 would be based upon 
§ 204.5, with a small number of 
additions and deletions. 

We propose to add a new paragraph 
(d) to new § 204.3 requiring applicants 
that are corporations to submit a 
statement from the agency of their state 
government that maintains corporation 
registrations attesting to the 
corporation's standing with the state. It 
has been our experience that applicants 
claiming corporate status occasionally 
lack such status. For example, in one 
recent case, we learned that an 
applicant had lost its corporate status 
because of its failure to pay taxes due to 
the state. Such a failure raises concerns 
not only about the applicant's financial 
viability and its disposition to comply 
with the applicable laws and 
regulations, but also about what entity 
will actually operate the service and be 
responsible for liabilities it may incur. 

Paragraphs (e){3)} and (f)(2)} of § 204.5 
(new paragraphs (f)(3) and (g)(2) of 
§ 204.3) would be amended to require 
information on the total number of 
shares of an applicant's stock that are 
issued and outstanding. 

When an individual or organization 
that holds a substantial interest in an 
applicant is not the beneficial owner of 
the stock, new paragraph (g)(2) would 


require a statement of the citizenship of 
the beneficial owner for whose account 
the stock is held. Occasionally, an 
applicant has stated that a significant 
amount of its stock is held by, or 
registered in the name of, a securities or 
brokerage firm. Having information 
about the ultimate owner(s} would 
enable the Department to determine 
with greater certainty whether an 
applicant is owned and controlled by 
US. citizens. 

Sections 204.5{e)(5) and (f){4) are 
being amended (new §§ 205.3(f)(5) and 
(g)(4)) to require the key personnel of 
and holders of a substantial interest in 
an applicant to disclose any past 
ownership, directorship or officership 
positions held with any aviation-related 
entities. This information is required by 
the Department in investigating whether 
an applicant's owners or managers were 
involved in any compliance matters in a 
previous aviation relationship. 

Paragraphs (i) and (j) of § 204.5 (new 
paragraphs (j) and (k) of § 204.3) would 
be revised to require applicant to furnish 
financial statements that are current to 
within three months of the date of 
application, unless the Department 
determines that, because of unusual 
circumstances in a particular case, such 
a requirement would be unreasonable. 
Applicants subject to 10K and 10Q 
reporting requirements of the Securities 
and Exchange Commission would be 
required to file recent 10Q reports to 
meet this requirement. The current rule 
requires applicants to file financial 
statements or SEC reports only for the 
last three years, calendar or fiscal; 
however, in the ensuing months, a 
company’s financial situation could 
have changed dramatically, making it 
impossible for us to accurately assess its 
present financial fitness. ; 

Section 204.5(m) is duplicative of a 
similar statement in § 204.1 and is being 
removed. 

Paragraphs § 204.5 (o), (p}, and (q) 
presently require an applicant to 
describe, respectively, all formal 
complaints lodged within the past five 
years against it, any relevant 
corporations, key personnel or owners 
regarding compliance with the Act or 
related orders, rules or requirements; all 
orders issued in the past ten years 
finding it, any relevant corporations, key 
personnel or owners guilty of violations 
of the Act or related orders, rules or 
requirements; and all actions taken in 
the past ten years by the FAA under 
certain specified sections of the Federal 
Aviation Regulations against it, any 
relevant corporations, key personnel or 
owners. 

We propose to replace these 
paragraphs with new § 204.3fo). Under 


the revised section, applicants would be 
required to furnish a description of the 
current status of all 
investigations and enforcement actions 
en, or formal complaints filed, 
by the Department, including the FAA, 
involving the applicant or any relevant 
corporation, any personnel employed (or 
to be employed) by any relevant 
corporation or person having a 
substantial interest in any relevant 
corporation, regarding compliance with 
the Act or orders, rules, regulations, or 
requirements issued pursuant to the Act, 
and any corrective actions taken. 

This revision would make a 
significant reduction in the evidentiary 
requirements placed on applicants. The 
proposed new rule would eliminate the 
necessity for applicants to search or 
inquire into the records of a number of 
persons and business entities as far 
back as ten years and report all matters 
regarding compliance with the Act and 
related regulations. When the current 
regulations were promulgated in 1980, 
the Department did not have 
computerized carrier compliance 
records available to it. When this 
capability was added, we found that the 
material on closed enforcement cases 
filed by applicants with previous 
operating histories was often duplicative 
of the data we had at hand. Therefore, 
to improve our ability to make a current 
and complete assessment of an 
applicant's compliance disposition 
without burdening it with the necessity 
of filing duplicative material, we 
propose to limit the evidentiary 
requirements in this area to information 
on the current status of open 
investigations and formal complaints. 
However, consideration will be given to 
the total number and the nature of such 
actions—both those reported by the 
applicant and those recorded in the 
Department's files—and the time period 
over which they occurred in determining 
whether additional information will-be 
required from an applicant. 

We also propose to add a new 
paragraph (q) which would require 
applicants to submit a description of 
any aircraft accidents or incidents (as 
defined in the National Transportation 
Safety Board (NTSB) Regulations (49 
CFR 830.2}} experienced by the 
applicant, its personnel, or any relevant 
corporation, which occurred either (1) 
during the year preceding the date of 
application, or (2) at any time in the past 
and which remain under investigation 
by the FAA, the NTSB, or by the 
company itself. In addition, applicants 
would be required to describe the status 
of any pending investigations or 
enforcement actions against it, its 
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employees, or relevant corporations as a 
result of any accident or incident, as 
well as actions taken to prevent their 
recurrence. Historical accident and 
incident data from both FAA and NTSB 
records are available to us, thus 
obviating a need for such information 
from applicants for earlier events. 
However, in the case of those few 
applicants that have a history of 
accidents or incidents that warrants 
additional investigation, we may need to 
require the submission of additional 
information. 

Sections 204.5(s) and 204.6(a)(19), 
which require statements from state 
agencies concerning consumer 
complaints, would be deleted since we 
have found that information received in 
response te these rules has had no 
material decisional value. 

‘Section 204.5(t)(3) (new §.204.3(t)}(2)) 
would also be amended to require all 
applicants to furnish, in addition to a 
forecast income statement, an 
itemization of all pre-operating and 
start-up costs associated with initiation 
of the proposed service. Such an 
itemization should include, at a © 
’ minimum, those costs related to 

obtaining government approvais, 
establishing stations, introductory 
advertising, aircraft and equipment 
deposits, office and hangar space 
deposits or rentals, insurance, training, 
and salaries earned prior to start-up. 
These submissions would ensure that an 
applicant has factored into its funding 
estimates these often overlooked cost 
categories and that the cost estimates 
are reasonable for the proposed 
operations, The existing § 204.5(t)(3) is 
limited only to those carriers not 
currently operating commercial flights. 
We propose to remove this limitation so 
that all applicants must submit this 
information. 

New § 204.3(t}{2) would ‘also require 
forecast income statements to show the 
data broken down by quarter for the 
first-year of operations. This information 
would enable us to examine the 
reasonableness and completeness of the 
applicant's expense estimates in light of 
the type and scope of air service 
proposed, and to ensure that the 
company has arranged for sufficient 
financial resources to carry it 
the normally difficult early months of 
new operations. 

Finally, we propose adding a new 
paragraph (v) to-§ 204.3 which would 
require all applicants to provide an 
express certification that the 

. information contained in their 
application is truthful and accurate. The 
certification would state: 


Pursuant to title 18 United States Code 
Section 1001, I (the individual signing the 
application], in my individual capacity and-as 
the authorized representative of the | 
applicant, have not in any manner 
and willfully falsified, concealed or covered 
up any material fact or made any false, 
fictitious, or fraudulent statement or. - 
knowingly used any documents which. 
contain such statements in connection with 
the preparation, filing or prosecution ofthe ~ 
application: I understand that an individual - 
who is found to have violated the provisions 
of 18 U.S.C. 1001 shall be fined not more than 
$10,000 or imprisoned not more than five - 
years, or both. 

The rule would state that this 
certification must also be included in all 
subsequent written submissions filed by 
the applicant in connection with its 
application. - 

It should also be noted that the 
Department itself may undertake 
enforcement action against:any person 
who asserts a false material fact or 
omits from the submission a required 
material fact, under the Fraud 
and Civil Penalties Act of 1986 (Pub.L. 
99-509, 31 U.S.C. 3801-3812). The . 
proposed certification would also’ 
encourage applicants to give more 
careful attention to statements made in 
their submissions, and perhaps or 
spurious filings. 

As noted earlier, applicants for 
domestic all-cargo certificates under 
section 418 would be made subject to 
the fitness requirements of § 204.3. The 
domestic all-cargo carriers represent a 
small segment of all carriers holding 
authority from the Department. 
Presently, only four carriers hold section 
418 certificates as their sole type of 
authority, and over the past three years, 
the Department has received only two 
applications for section 418 authority, 
one of which was subsequently 
withdrawn. We have reviewed the 
existing fitness data requirements for 
domestic all-cargo applicants contained | 
in § 291.11. The majority. of the 
requirements were the same as those in 
the existing part 204 requirements for 
passenger certificate authority. We 
propose to eliminate the requirements 
for information on the total number of 
employees (§ 291.11(b)(2)), description 
of ground facilities (§ 291.11(b)(6), cash 
flow statements (§§ 291.11(b)(7){iii) and 
{c)(2)), and payment of cargo losses or 
damage claims (§ 291. 11(c)(4)). ‘These 
elements are not required in the existing 


part 204 and we do not believe that they 


are necessary for every fitness 
evaluation. Of course, we may find it 
necessary to require such information 
on a case-by-case basis when itis — 


pertinent to a specific fitness evaluation. 
Two elements currently contained in 


§ 291.11 for section 418 domestic all- © 


cargo Carriers would be incorporated in 
part 204. First, a brief chronological 
narrative of the applicant's history, 
currently required under § 291.11(b)(3), 
would now be required under § 204.3(r). 
Appropriate subjects to be included 
would be the applicant's predecessors, 
owners, date of formation, and the types 
of service performed. 

Second, § 291.11(c)(5), which requires 
an applicant to provide the status of its - 
application for any additional FAA 
authority needed to conduct its 
proposed operations, and to identify the 


_ FAA office and person responsible for 


processing the application, would be 
revised.and incorporated into current 

§ 204.5(u), which concerns any federal, 
state or foreign authority held by the 
applicant. (Section 204.5(u) would be 
redesignated § 204.3(s)). Since we 
routinely inquire. of the appropriate FAA 
officials regarding applicants’ need for 
and the status of any additional FAA 
authority, there is no need for the - 


applicant to-furnish such information. 
‘Therefore, the rule would be changed to 


require an applicant merely to identify. 


’ the local FAA office and personnel - 


responsible for processing the 
application. 

As also noted earlier, ocmutuiter 
carriers would be covered by the data 
requirements of the new § 204.3. 
Applicants for commuter carrier 
authority currently must provide the 
evidence listed in § 204.7, which 
duplicates all of the requirenents of 
§ 204.5 except for the ownership and 
control information contained in 
$§ 204.5 (e)(5), (f), and (g), and the 
estimated cost and traffic data relative 
to the applicant's proposed service 
contained in § 204.5(t). Yet, these issues 
are as relevant to commuter carriers as 
they are to certificated carriers. 

When part 204 was promulgated in 
1980, commuter air carriers were, for the 
most part, small organizations which as 
a group did not constitute a significant 
segment of the airline industry. Many 
commuter airlines today are large 
organizations which annually transport 
many thousands of passengers 
throughout complex market networks, 
often in code-sharing relationships with 
major certificated carriers. In 1989, for 
example, commuter airlines enplaned 16 
million passengers in scheduled service, 
which was 80 percent of the 20 million 
enplaned over the same period by ms 
medium regional certificated air carriers 


operating pomateled passenger service.’ 


<meta from statistics compiled ae 
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Also in 1989, the commuter air carrier 
segment surpassed the medium regional 
ae carrier segment 2.86 billion 
to 2.24 on in revenue passenger 
miles flown? ° 


Department 
on. those whe. own and control a 


prospective commuter air carrier for the 
same reasons it requires such 
information for certificate applicants— 
to allow us to ascertain their citizenship, 
compliance history and financial ability 
to support the carrier's operations. 
Similarly, it is not a less important task 
of the Department to protect the 
consumers of commuter air service from 
unacceptable and preventable risks _ 
resulting from inadequate financing than 
it is to protect the customers of 
certificated carriers. Thus, we must have 
access to the cost and traffic forecasts 
of commuter applicants in order to 
assure that they have an adequate 
knowledge and understanding of the 
costs of providing the air transportation 
proposed, 


Proposed § 204.4 


The additional evidentiary 
requirements peculiar to carriers 
proposing to provide Essential Air 
Service (EAS), which are now included 
among the requirements of § 204.6, 
would be contained in a new § 204.4- 
Carriers —— to provide essential 
air trans 

Presently, can 204.6 divides carriers 
proposing to provide EAS into three 
categories, covered by §§ 204.6 (a), (b) 
and (c). Since all commuter carriers 
serving eligible points have now had 
their fitness determined, paragraph (a) is 
no longer reeded and is being removed. 
The rule would now have two categories 
of carriers, those proposing to conduct 
unsubsidized EAS and those applying to 
provide subsidized EAS. Both types of 
applicants would be required to file the 
evidence presented in new § 204.3. 

In addition, as evidence that they are 
capable of providing air service reliably, 
carriers applying to provide 
unsubsidized EAS would continue to be 
required to submit the data elements 
currently listed in §§ 204.6{a) (13), (14), 
(20), (22), (b)(3)(iii}, (iv), and (4). We are 
also adding a requirement that such 
applicants submit a pro-forma income 


Industry Scheduled Service Traffic Statistics 


million in annual revenue or that operate 
small aircraft (60 seats or less or 18.000 pounds 
or lesa). In this respect, small 
carriers’ pene ee enn 
those of commuter afr carriers. . 
3 Id. 


statement covering the first year of such 
operations to demonstrate their ability 
to maintain the service from an 
economic standpoint. 

Carriers proposing to provide 
subsidized BAS would be required to 
file the same information required of 
applicants to provide unsubsidized EAS 
plus the necessary costing information 

contained in § 204.6{c) to 
establish the carrier's subsidy 
requirement. Applicants for subsidized 
EAS are already providing this 
information. 

Finally, in order to minimize the filing 
burden on applicants, the introductory 
paragraph of new § 204.4 continues to 
advise applicants that, before submitting 
their evidence, they may contact the 
Department's staff to ascertain what 
information is already available to the 
Department and thus need not be 
resubmitted. 


Proposed §§ 204.5 and 204.6 


Section 401(r) of the Act states that all. 


carriers subject to the initial fitness 
requirement (that is, carriers holding 
section 401 certificates, section 419 
commuter carriers, and section 418 
domestic all-cargo carriers) are also 
subject to the continuing fitness 
requirement. In practice, we have been 
monitoring changes in commuter carrier 
operations and all-cargo operations for 
some time, and have been undertaking 
reexamination of such carriers’ fitness 
when appropriate. We are now 
proposing to amend our rules to reflect 
these practices. To accomplish this, we 
propose to redesignate § 204.5 as 
Certificated and commuter air carriers 
undergoing or proposing to undergo a 
substantial change in operations, 
ownership or management and § 204.6 
as Certificated and commuter carriers 
proposing a change in operations. 
ownership, or management which is not 
substantial. 

We are also proposing to clarify and 
give more examples of what constitutes 
a reportable substantial change based 
on our experience over the past few 
years in monitoring carrier fitness. 

We note that, initially, carriers need 
only notify us of impending substantial 
changes. They may proceed to 
implement these changes pending our 
review. After reviewing these 
circumstances, the Department would 
then inform the carrier what additional 


engional, " information, if any, must be filed in 
holding section 401 authority that earn less than $10. . 
operating 


support of its continuing fitness. 
Currently, the term “substantial 

change” is defined in terms involving 

operations. In Department orders, we 


- have held:that substantial chatiges in 


ownership and management and 


changes from small to large aircraft 
operations require filings under the 
section.* 


Reportable changes fall into three 
categories: substantial changes in 
ownership, substantial changes in 
management, and substantial changes in 
operations. 


A substantial change in ownership 
would be defined as the acquisition by a 
new shareholder or the accumulation by 
an existing shareholder of beneficial 
control of 10 percent or more of the 
outstanding voting stock in the 
corporation.* The source of the 10 
percent figure is the CAB’s traditional 
holding that ownership of such an 
amount of voting stock represents at 
least the potential for ‘significant 
influence on a carrier's operations. 
Before it expired on December 31, 1968, 
section 408(f) of the Act required in the 
context of merger approvals that any 
person beneficially owning 10 percent or 
more of the outstanding voting stock of 
an air carrier “shall be presumed to be 
in control of such air carrier unless the 
Board finds otherwise.” Since parties in 
control of a carrier affect its compliance 
disposition, we need to be advised of 
changes in control to determine if 
further review of this fitness element is 
necessary. 

The Department also has a statutory 
responsibility to ensure that companies 
holding air carrier authority from the 
Department are U.S. citizens. Section 
101(16) of the Act contains the definition 
of U.S. citizenship: 


(16) “Citizen of the United States” means 
(a) an individual who is a citizen of the 
United States or one of its possessions, or (b) 
a partnership of which each member is such 
an individual, or (c) a corporation or 
association created or organized under the 
laws of the United States or of any State, 
Territory, or possession of the United States, 
of which the president and two-thirds or 
more of the board of directors and other 
managing officers thereof are such 
individuals and in which at least 75 per 
centum of the voting interest is owned or 


® See, for example, Orders 83-98-86 (Midway 
(Southwest) Airways Co. Fitness Investigation), 85- 
2-4 (Continuing Fitness Investigation of Golden 
West Airlines}, 85-6-16 (Application of Trans 
World Airlines for Continuing Fitness Review), 86- 
9-89 (Fitness Determination of Air Cape, Inc.), 89-2- 
46 (Trans Continental Airlines, Inc., Fitness 
Determination}, and 89-8-7 (Application of Mid 
Pacific Air Corporation). 

* In complementary revisions, we are also 
proposing to change the definition of “substantial 
interest” currently in abe mre) (new § 204.2{0}) to 
mean “beneficial control of 10 percent or more of 
the outstanding voting stock.” Also, the requirement 
currently in § 204.5(e)(5} requiring identification of 5 
percent or more of any voting stock held by an 
applicant's key personnel in any other aviation- 
related entity would be changed to 10 percent or 
more in new § 204.3(f)(5). 





controlled by 3 who are citizens of the 
United States or of one of its possessions. 


The Department and the CAB before it 
have also interpreted section 101(16) to 
mean that, as a factual matter, the 
carrier must actually be controlled by 
US. citizens. 

Our examination of a carrier’s 
management, which is one of the three 
major categories of our fitness review, 
focuses on their qualifications and: - 
compliance record, but we must also 
make a determination that the . 
composition of the management team 
enables the carrier to continue to meet 
the definition of U.S. citizenship. Since 
any significant change in this group of 
individuals has the potential for 
affecting the fitness or citizenship of the 
carrier, we propose that a carrier report 
to the Department a change in its 
president, chief executive officer or chief 
operating officer, and/or a change in at 
least half of its other key personnel 
within any 12-month period or since its 
latest fitness review, whichever is the 
more recent period. 

New reportable substantial 
operational changes would include (1) a 
petition for protection from creditors 
under the federal bankruptcy laws or a 
filing of a plan of reorganization under 
Chapter 11 of the federal bankruptcy 
laws, or (2) for.a carrier holding a 


section 401.or a section 418 certificate, a 


change from operations with small. __ 
aircraft (those designed to hold 60 seats 
or less) to, or the addition of, operations 
with large aircraft.5 Our initial fitness 
evaluation is based on the-scope of. 
operations proposed and the financial 
position of the company at the time the 
application is filed. Any of the 
circumstances listed above could 
materially affect the basis for our initial 
fitness determination. Thus, we would 
want to be notified of any change of. 
these types so that we could assess 
whether a fitness reevaluation is 
warranted. 

Information supporting continuing 
fitness. Once the Department has 
received a description of the change 
being proposed by an air carrier, it 

would determine what, if any, additional 
information is required in order to 
. establish that the proposed change 
- would not adversely affect the © 
continuing fitness of the carrier. In cases 
where the carrier’s fitness does not 
appear to be at issue or where the 


® Commuter air carriers by definition (section 
416(b){4) of the Act, as modified by CAB Rule ER- 
1123, May 17, 1979) may conduct scheduled 
passenger operations only with aircraft of 60 seats 
or less. Therefore, if a commuter air carrier desired 
to engage in large aircraft operations, it would have 
to file an application for a certificate and disclose 
the details of its proposed change in operations. 


Department already has information 
sufficient to resolve the issue, the . 
Department would advise the carrier 
that no additional information is 
required at that time. In situations 
where a proposed change appears to 
effect one or more areas of the carrier’s 
fitness, the Department would instruct it 
to supply updated fitness information. 
Thus, a carrier would be relieved of the 
obligation to file automatically all of the 
evidence required by the rule to support 
its continuing fitness. aoe ¢ 

We are proposing to supplement the 
data elements (as currently listed in: 

§ 204.4) to be addressed when a carrier 
has undergone a substantial change. We 
reiterate that a carrier should notify us- 
of the substantial change and, after 
reviewing the nature of the change, we 
would notify the carrier which 
information elements it should file: 
Furthermore, if the data satisfying any ° 
of those information requests have not 
changed or have been submitted in 
conjunction with another matter before 
the Department, the carrier may so 
indicate, with a reference to the date 
and place of any filings. 

These added data elements are: (1) 
information on all persons having a 
substantial interest in the carrier, 
including name, address, citizenship, 
number of shares of applicant's. voting 
stock held and percentage of the total 
issued and outstanding, citizenship and 
principal business of-any person for 
whose account such interest is held, and 
interest.in any other aviation-related 
entity; (2).a statement of citizenship for. 
any new holders of a substantial. 


interest who are non-US. citizens; (3) for. 


carriers with corporate forms of 
organization, a statement from the 
carrier’s state government affirming that 
the carrier is in good corporate standing 
with the state; (4) a list of the carrier’s 
subsidiaries, the principal business of 
each and its relationship to the 
applicant; ¢ (5) a list of the carrier’s 
shares of stock in or control of an 
aviation-related entity; (6) a list of each 
action and outstanding judgment for 
more than $5,000; (7) the number of — 


. actions and outstanding judgments of 


less than $5,000; (8) a description of any 
aircraft accidents or incidents-that - . 


occurred during the past year or that are ; 


currently under investigation; (9) a 
forecast income statement and 
itemization of pre-operating and start-up 
costs; (10) current financial statements, 


* The classification “subsidiaries” is also being 
added to the types of entities defined as “relevant 
corporations” in new § 204.2(m). Information on a 
carrier’s subsidiaries is because of their 
potential for draining a carrier's funds and affecting 
its compliance disposition. 
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including footnotes; and (11) a. -.. 
description of its aircraft fleet end plans 
for acquisition of additional fleet. 

Our case work over the past few 
years has highlighted the importance of 
obtaining updates of this information in 
assessing the continuing fitness of 
carriers. As a result, we find it advisable 
to put carriers on notice by our rules of 
the types of information they may be 
required to submit when undergoing a 
substantial change in operations. 


Prepon eset 


‘ ‘We are also proposing to sesiaoaats 
§ 204.3—Certificated carriers proposing 
a change in operations which is not . 
substantial ‘as ‘§ 204.6 and to amend that 
section to cover commuter and domestic 
all-cargo carriers as well a8 certificated 
carriers under its provisions. — 


Proposed § 204.7 ' Pertaining to 
Dormancy —! 


The dormancy provisions sited 

governing certificated passenger and 
commuter carriers and contained in 
§ 204.8 would be redesignated as 
§ 204.7. We are also proposing several 
administrative changes. First, consistent 
with our overall approach of making: 
part 204 applicable to all air carriers, we 


* would.make domestic all-cargo carriers 
subject to the dormancy provisions of. 
the new § 204.7 andeliminate the —_— 


similar, existing dormancy provision 
that governs domestic all-cargo carriers — 
(§ 291.15). Second, we propose to delete 
the language currently in § 204.8 which 
distinguishes between dormant carriers 
which had been found fit before the 
effective date of the amended rule 
(December 8, 1986), as this provision is 
now moot since more than one year has 
passed since the amendment was made 
effective. All dormant carriers, including 
carriers, certificated under sections 401 
or 418 and commuter carriers, would be 
referred to the evidentiary requirements 
of new § 204.3. 

Finally, in order to resolve confusion 
expressed by some carriers, we are 
remo the term “automatically” at 
the end of § 204.8{a}. The revocation for 
dormancy occurs only after the dormant 
carrier has been given two separate 
notifications that its authority will be - 
revoked at the end of the one-year 
dormancy period if it does not: ~ 
commence or resume Operations by that 
time. Moreover, carriers are 
notified that any such revocation will be 
without prejudice, and they may reapply 
for authority at any time. A dormant 
carrier may also request an exemption 
from the dormancy provisions for good 
cause. 
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Proposed Changes in Procedural Rules 


* Part 201 contains the S paciagand to be 
followed by persons veniataan ; 
filing applications for 

public convenience and necessity. a 
propose to apply these p 

requirements to all fitness applications 
filed-under-Part 204 rather than just to 
section 401 certificate applications. We 
also propose as an organizational matter 
to incorporate the existing portion of 
part 202 dealing with certificate terms, 
conditions, and limitations into part 201. 
We propose to retitle part 201 to read: 
Part 201—Air Carrier Authority under 
Title IV of the Federal Aviation ‘Act, and 
to divide it into two subparts as follows: 
Subpart A—Application Procedures, 

and Subpart B-Certificate Terms. 
Conditions, and Limitations: 

We propose to amend § 201.4— 
General provisions concerning contents 
to eliminate information pertaining to 
the applicant's fitness since that subject 
is covered in part 204. Thus, as 
amended, § 201.4 would address the 
form of the application, statements 
pertaining to the scope of the authority, 
and any additional information that the 
applicant wishes to submit. 

Section 201. tions other than 
between fixed points is to be removed 
because it is no longer applicable. 
ore: 201.6 is being redesignated as 

201.5. 

- Under new Subpart B—Certificate 
Terms, Conditions, and Limitations, the 
first section would be new § 201.6— 
Applicability (currently § 202.1). We 
would revise this section to make it 
applicable to all certificate authority, 
including charter, scheduled and _ 
domestic all-cargo. : 

Current § 202.2—Failure to comply 
would be redesignated § 201.7—General 
certificate conditions and incorporate 
several certificate conditions currently 
contained in § 291.13, which pertains to 
domestic all-cargo carriers. Section 
201.7(a) would contain the material — 
currently in § 202.2. Section 201.7(b) 
dealing with reporting requirements is 
substantively similar to §:291 -13(e), as 
proposed § 201.7(c) is similarto —: 

§ 291.13(f). These paragraphs are 
applicable to all certificate authority, 
whereas the proposed § 201.7(d) would 
incorporate provisions of $§ .291.13'{c) . 
and (d), which are applicable only to 
domestic all-cargo service. New 
§ 201.7(e):would contain the provision 
currently in § 202.1 
requirements for adherence to Montreal 
Section 202,11—Nonstop : 
authorization is no longer necessary 
since certificates for domestic authority 
no longer contain routes and the points 
authorized in foreign:scheduled air 


service and any applicable restrictions 
are contained. in the certificates. 

Therefore, with the relocation of the 
subject matter of §§ 202.1 and 202.2 to. 
part 201 and the removal of §§ 202.11, 
part 202 is obviated, and we propose to 
remove it. .. 


All-Cargo Carriers 


Presently, the evidentiary filing 
requirements and the procedural rules 
applicable to filings for section 418 
domestic all-cargo authority are 
contained in subpart 8 of part 291. We 
are now proposing to bring section 418 
applications under the evidentiary 
regulations of part 204 and the 
procedural rules of newly titled Part 
201—Air Carrier Authority under Title 
IV of the Federal Aviation Act, which 
refers applicants to the requirements set 
forth in Part 302—Rules of Practice in 
Proceedings. The latter two parts 
contain the procedures to be followed in 

processing applications for all other 
types of authority requiring initial 
fitness determinations. Thus, domestic 


all-cargo certificate applications would 


follow the same procedures as other 
certificate applications. 

“Under current part 291 rules, once the 
Department has determined that an — 
application for all-cargo authority is- 
complete, it —— a summary of the 
application for publication in the 
Federal Register. Anyone wishing to file 
comments on the fitness of the applicant 
must do so within 15 days of 
publication. The spplicadt has 14 days 
to respond after receiving any such 
comments. Part 302 procedures govern 
in _ case of o egpennd applications. 

The proposed revision would 
substitute the “expedited” subpart Q, 
part 302 procedures for the part 291 
rules. In most initial certificate 
application cases under subpart Q, once 
the application is deemed to be 
complete, the Department analyzes the 
available fitness evidence and issues an 
order to show cause containing its 
tentative findings with regard to the 
applicant's fitness. A summary of this 
order is then published in the Federal 
Register. Any person wishing to object 
to the findings must do so with 15 days; 
the applicant has 10 days to respond to 
any objections received. The use of 
show-cause procedures thus enables 
interested parties to have the benefit of 
a detailed presentation in the show- 
cause order of the applicant's 
qualifications and service proposal as 
well as the Department's analysis of the 
evidence submitted. : 

We also propose to remove § 291.13— 
Certificate conditions. All of these 


conditions are now covered or would be- 


included under different provisions. 


* 27761 


Paragraph (a) of § 291.13 is found in 
section 101(16) of the Act and in 
§ 291.22; paragraphs (b), (c), (d) and (f) 
are covered in § 201.7; paragraph (e) is 
found in § 291.50; and paragraph (9) is 
covered by section 401(h} of the Act. . 
Finally, since section 418 domestic all- 
cargo carriers would now be subject to 
the notification and fitness * 
reexamination provisions of part 204, we 
would remove the requirement for 
notification of changes by these carriers 
currently in § 291.14. 


Executive Order 12291, Federalism 


of 1980 a8 

This proposed action has been 
reviewed under Executive Order12291 
and it has been determined that this is 
not a major rule. It will not result in an 
annual effect on the economy of $100 
million or more. There will be no 
increase in production costs or prices for 
consumers, individual industries, © 
Federal, State or local governments, 
agencies or geographic regions. 
Furthermore, this proposed rule would 
not adversely affect competition, 
employment, investment, productivity, 
innovation, or the ability. of United . 
States-based enterprises to compete 
with foreign-based enterprises in. 
domestic or export markets. Therefore; a 
preliminary regulatory impact analysis 
is not required. The proposed regulation 
amendments are not significant under 
the Department's Regulatory Policies 
and Procedures, dated February 26, ° 
1979, because they do not involve 
important Departmental policies. The 
projected economic and regulatory 
impact of these amendments may be 
found in the Regulatory Evaluation 
contained in the public docket. A copy 
of that evaluation may be obtaitied by 
contacting the person identified above 
under the caption “FOR FURTHER 
INFORMATION CONTACT.” 

The Department has considered the 
implications of this proposed action 
under the requirements of Executive 
Order 12612, Federalism, and has 
determined that the preparation of a 
Federalism Assessment is not 
warranted. The regulations herein 
would not have substantial direct effects 
on the States, on the relationship 
between the Federal Government and 
the States, or on the distribution of 
power and responsibility among the 
various levels of government. 

For purposes of its aviation economic 
regulations, Departmental policy 
categorizes air carriers operating small 
aircraft (60 seats or less or 18,000 
pounds maximum payload or less) in 
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strictly domestic service as small 
entities for purposes of the 
Flexibility Act. I certify that, if adopted, 
this rule would not have a significant 
economic impact on a substantial 
number of smail entities. The ability of 
such entities to engage in air carrier 
operations essentially would be 
unaffected by the proposed regulation 
amendments. 


The ing and recordkeeping 
requirement associated with this rule is 
being submitted to the Office of 
Management and Budget for approval in 
accordance with 44 U.S.C, chapter 35 
under DOT No.: 3492; OMB No.: 2106- 
0023; Administration: Department of 
Transportation, Office of the Secretary; 
Title: Procedures and Evidence Rules for 
Air Carrier Authority Applications; 
Proposed Use of Information: To 
determine whether carriers are “fit” to 
engage in their proposed air 
transportation operations; Frequency: 
On occasion; Burden Estimate: 8,048 
hours; Respondents: U.S. air carriers; 
Forms(s}: None; Average Burden Hours 
per Respondent: 39 hours and 48 
minutes. For further information contact: 
The Information Requirements Division, 
M-34, Office of the Secretary of 
Transportation, 400 Seventh Street, SW., 
Washington, DC 20590, (202) 366-4735, 
or Edward Clarke or Wayne Brough, 
Office of Management and Budget, New 
Executive Office Building, room 3228, 
Washington, DC 20503, (202) 395-7340. 
List of Subjects 
14 CFR Parts 201, 202 and 204 

Air carriers, Reporting and 
recordkeeping requirements. 
14 CFR Part 291 

Administrative practice and 
procedure, air carriers, Reporting and 
recordkeeping requirements. 
14 CFR Part 302 

Administrative practice and 
procedure, air carriers. 
Proposed Rule 


For the reasons set out in the 
preamble, title 14, chapter I of the Code 
of Federal Regulations is proposed to be 
revised as follows: 

1. Part 201 is revised to read as 
follows: 


PART 201—AIR CARRIER AUTHORITY 
UNDER TITLE [V OF THE FEDERAL 
AVIATION ACT 


Subpart A—Application Procedures 


Bec. 
201.1 Formal requirements. 
201.2 Amendments. 


3 eecapesetion by solennes. 
201.4 — ee 


201.5 Advertising and sales by siatucili: 
Subpart B—Certificate Terms, Conditions, 
and Limitations 


201.6 Applicability. 
201.7 General certificate conditions. 


Authority: 49 U.S.C. 1324, 1371, 1372, 1373, 
1377, 1381, 1386, 1389. 


Subpart A—Application Procedures 


$201.1 Formal requirements. 

(a) Applications for certificates of 
public convenience and necessity under 
section 401 of the Federal Aviation Act 
and for domestic all-cargo air service 
certificates under section 418 of the Act, 
or amendments thereof, shall meet the 
requirements set forth in part 302 of this 
chapter as to general requirements, 
execution, number of copies, service, 
and formal specifications of papers. 

(b) Any person desiring to provide air 
transportation as a commuter air carrier 
must comply with the registration 
provisions of part 298 of this chapter 
and submit data to support a fitness 
determination in accordance with part 
204 of this chapter. An executed original 
plus two (2) true copies of the 
registration form and fitness deta shall 
be filed with the Chief, Air Carrier 
Fitness Division. 


(Secs. 416(b), 72 Stat. 771; 49 U.S.C. 1386; sec. 
9(b), 60 Stat. 242; 5 U.S.C. 1008) 


$201.2 Amendments. 


If, after receipt of any application, the 
Department asks the applicant to supply 
additional information, such information 
shall be furnished in the form of a 
supplement to the original application. 


$201.3 incorporation by reference. 

Incorporation by reference shall be 
avoided. However, where two or more 
applications are filed by a single carrier, 
lengthy exhibits or other documents 
attached to one may be incorporated in 
the others by reference if that procedure 
will substantially reduce the cost to the 
applicant. 


$201.4 General provisions concerning 
contents. 


(a) All pages of an application shall be 
numbered, and the 

application shall clearly describe and 
identify each exhibit by a separate. 
number or symbol. All exhibits shall be 
deemed to constitute a part.of the . 
application to which they are attached. 

(b) All amendments to applications 
shall be consecutively numbered and 
eee ae 
this part. - 


. (c) Requests for sent toengagein _ 
interstate and overseas air 
transportation shall not be.included in 
the same application with requests for 
authority to engage in foreign air 
transportation. Similarly, requests for 
authority to engage in scheduled air 

tion oaks section 401 shall_ 
not be included in the same application 
with requests for authority to engage in 
charter air transportation under section 
401 or with requests for nee to 
engage in domestic 
transportation under section ea 

(d) Each application shall specify the 
type or types of service (passengers, 
property or mail) to be rendered and 
whether such services are to be 
rendered on scheduled or charter 
operations. 

(e) Each —— for foreign 
scheduled Air transportation shall 
include an adequate identification of 
each route for which a certificate is 
desired, including the terminal and 
intermediate points to be included in the 
certificate for which application is 
m 

(f} Each application shall give full and 
adequate information with respect to 
each of the relevant filing requirements 
set forth in part 204 of this chapter. In 
addition, the application may contain 
such other information and data as the 
applicant shall deem necessary or 
Cepaasent fulpetts tha peniiaier 
Department fully wi 
circumstances of its case; however, the 
statements contained in an application 
shall be restricted to significant and 
relevant facts. 


§ 201.5 Advertising and sales by 
applicants. 


(a) An applicant for new or amended 
certificate or commuter air carrier 
authority shall not: 


covered by its application until the 
application has been approved by the 
Department; or 

(2) Accept payment or issue tickets for 
the air transportation covered by its 
application until the authority or 
amended authority has become effective 


certificate or commuter air carrier 

pr a Ae ee 

ee 

transportation covered by its 

SE ae 
by the Department (but 

wciak ek moeiaA-teteairhecans 

effective) unless such advertising or 

schedule listings prominently state: 
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“This service is subject a 
government operating 


Subpart 8—Certificate Terms 
Conditions, and Limitations 


§ 201.6 Applicability. 

Unless the certificate or the order 
authorizing its issuance shall otherwise 
provide, such terms, conditions and 
limitations as are set forth in this part, 
and as may from time to time be 
prescribed by the Department, shall 
apply to the exercise of the 
granted by each certificate issued under 
section 401 or section 418 of the Act. 


§ 201.7 General certificate conditions. 


intentional failure by the holder to 
comply with any provision of title IV of 
the Act or any order, rule, or regulation 
issued thereunder or any term, 
condition, or limitation of ‘such © 
certificate shall be a failure to comply 
with the terms, conditions, and 
limitations of the certificate within the 
meaning of section 401(g) of the Act 
even csi pe ee to comply 
occurred outside the territorial limits of 
the United States, except to the extent 
that such failure shall be necessitated 
by an obligation, duty, or liability 
imposed by a foreign country. 

(b) Failure to file the reports required 
by parts 241, 291, or 298 of this chapter 
shell be efficient groviids to revels a 
certificate. 

(c) The authority to transport U.S. 
mail under a certificate is permissive, 
unless the Department, by order or rule, 
directs a carrier or class of carriers to 
transport mail on demand of the U.S. 
Postal Service; such certificate confers 


shall confer no right to carry passengers, 
other than cargo attendants accompany- 
ing a shipment, or to 


restrict the right of the holder to provide 

scheduled, charter, contract, or other 

jutbaiasaabeiee . within 
at 

fo} tt shel be» cakes dpen the 

holding af e certificete that the holder 

have and maintain in effect and on file 


Form 4523), and a tariff (for those 
carriers otherwise generally required to 
file tariffs) that includes its terms, and 
that the holder comply with all other 
requirements of part 203. OST Form 4523 
may be obtained from the Office of — 


Aviation Analysis, Regulatory Analysis 
Division. 


PART 202—[REMOVED} 


2. Part 202 is removed. 
3. Part 204 is revised to read as 
follows: 


PART 204—DATA TO SUPPORT 


Subpart A—General Provisions 
‘ii , 

204.1 Purpose. 

204.2 Definitions. 

Subpart B—Filing Requirements 
204.3 Applicants for new certificate or 


ownership, or management. 
204.6. Certificated and commuter air carriers 
proposing a change in operations, 
ip, or management which is not 


204.7' Revocation for dormancy. 

Authority: 49 U.S.C. 1324, 1371, 1377, 1389. 
Subpart A—General Provisions 
§ 204.1 Purpose. 

This part sets forth the fitness data 
that must be submitted by applicants for 
certificate authority, by applicants for 
authority to provide service. as a 
commuter air carrier to an eligible point, 
by carriers proposing to provide 
essential air transportation, and by 
certificated air carriers and commuter 
air carriers proposing a substantial 
change in operations, ownership, or 
management. This part also contains the 
procedures and filing requirements 
applicable to carriers that hold dormant 
authority. : 


§ 204.2. Definitions. 

As used in this 

(a) Act means the Federal Aviation 
Act of 1958, as amended. 
* (b) Al-cargo air carrier or section 418 
carrier means an air carrier holding an 
all-cargo air service certificate issued 
under section 418 of the Act to provide 
domestic cargo transportation. A//-cargo 
air service means domestic. cargo 
transportation performed by any air 

carrier holding a certificate issued under 

sostidis 418 of the Act. 

(c} Certificate authority means 
authority to provide air transportation 


Transportation or Civil Aeronautics 
Board in the form of a certificate of 
public convenience and necessity under 
section 401 of the Act or a certificate to 
perform all-cargo air service under 


section 418 of the Act: Ceetificated 
carriers are those that hold certificate 
authority. 

(d) Citizen of the United States 
moone 

(1) An individual who is.a citizen of 
the United States or one of its 


or 

(2) A partnership of which each 
member is such an individual, or 

(3} A corporation or association 
created or organized under the laws of 
the United States or of any State, 
Territory, or of the United 
States, of which the and two- 
thirds of the board of directors and other 
managing officers are such individuals 
and in which at least 75 percent of the 
voting interest is owned or controlled by 
persons who are citizens of the United 
States or of one of its possessions. 

(e) Commuter air carrier means an air 
carrier holding or seeking authority 
under part 298 of this chapter that 
carries passengers on at least five round 
trips per week on at least one route 
between two or more points according 
to its published flight schedules that 
specify the times, days of the week, and 
places between which those flights are 
performed. 

(f) Domestic cargo transportation 
means the carriage by aircraft in 
interstate or overseas air transportation 
of property or mail, or both. 

(g) Eligible point is one that was on a 

ted carrier’s authorized route as 
of October 24, 1978 (Type A point), or 
was deleted from a certificate between 
July 1, 1968, and October 24, 1978, and 
has been designated as “eligible” (Type 
B point). 

(h} Essential air transportation is that 
transportation which the Department 
has found to be essential under section 
419 of the Act. 

(i) FAA means the Federal Aviation 
Administration, U.S. Department of 
Transportation. 

(j) Fit means fit, willing and able to 
perform the air transportation in 
question properly and to conform to the 
provisions of the Act and the rules, 
regulations and requirements issued 
under the Act. 

(k) Key personnel include the 
directors, president, all — 
the directors or supervisors of 
operations, maintenance, and finance, 
and the chief pilot of the applicant or air 
carrier, as well as any part-time or full- 
tine advisors or consultants to the 
management of the applicant or air 
carrier. ; 

(1) Normalized operations are those 
which are relatively free of start-up 
costs and temporary barriers to full- 
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scale operations posed by the carrier's 
limited experience. 

(m) Relevant corporations are the 
applicant or air carrier, any subsidiary 
thereof, any predecessor thereof (i.e., 
any air carrier in which any directors, 
principal officers or persons having a 
substantial interest: have or once had a 
substantial interest), and any company 
(including a sole proprietorship or 
partnership) which has a significant 
financial or managerial influence on the 
applicant or air carrier. The latter 
includes: 

(1) Any company (including a sole 
proprietorship or partnership) holding 
more than 50 percent of the outstanding 
voting stock of the applicant or air 
carrier; 

(2) Any company {including a sole 
proprietorship or partnership) holding 
between 20 percent and 50 percent of 
the outstanding voting stock of the 
applicant or air carrier and which has 
significant influence over the applicant 
or air carrier as indicated by 25 percent 
representation on the board of directors, 
participation in policy-making 
processes, substantial inter-company 
transactions, or managerial personnel 
with common responsibilities in both 
companies. 

(n) Substantial change in operations, 
ownership, or management includes, but 
is not limited to, the following events: 

(1) Changes in operations.from charter 
to scheduled service, cargo to passenger 
service, short-haul to long-haul service, 
or (for a certificated air carrier) small- 
aircraft to large-aircraft operations; 

(2)A petition for protection from 
creditors under the federal bankruptcy 
laws or a filing of a plan of 
reorganization under Chapter 11 of the 
federal bankruptcy laws; 

(3) The acquisition by a new 
shareholder or the accumulation by an 
existing shareholder of beneficial 
control of 10 percent or more of the . 
outstanding voting stock in the 
corporation; and 

(4) A change in the president, chief 
executive officer or chief operati 
officer, and/or a change in at least half 
of the other key personnel within any 
12-month period or since its latest 
fitness review, whichever is the more 
recent period. 

(0) Substantial interest means 
beneficial control of 10 percent or more 
of the outstanding voting stock. 


Subpart B—Filing Requirements 
§ 204.3 Applicants for new certificate or 
commuter air carrier authority. 

An applicant for a type of certificate 
authority it does not currently hold or 
for commuter air carrier authority shall 


file the data set forth in this section. : 
However, if the applicant has previously 
formally filed any of the required data 
with the Department or with another 
Federal agency and they are available to 
the Department, and those data continue 
to reflect the current state of the 
carrier's fitness, the applicant may 
instead identify the data and provide a 
citation for the date(s) and place(s) of - 
filing. Prior to filing any data, the 
applicant may contact the Department's 
staff to ascertain what data required by 
this section are already available to the 
Department and need not be included in 
the filing. 


Note: If the applicant intends to use as 
evidence data it has previously filed pursuant 
to part 241 reporting requirements and those 
data contain errors, the applicant must first 
file corrected reports in accordance with 
§ 241.22{g). 

The Department may require a carrier to 
provide additional data if necessary to 
reach an informed judgment about its 
fitness. 

(a) The riame, address, and telephone 
number of the applicant. 

(b) The form of the applicant's 
organization. 

(c) The’ State law(s) under which the” 
applicant is organized. 

(d) If the applicant is a corporation, a 
statement provided by the Office of the 
Secretary of State, or other ‘agent of the 
Statein which the applicantis ~~ * - 
incorporated, certifying that the 
applicant corporation is in good 
standing. 

(e) A’sworn affidavit stating that the 
applicant is a citizen of the United: 
States. 

(f} The identity of the key personnel 
who would be employed by the 
applicant, including: 

(1) Their names and addresses; 

(2) The experience, expertise, and 
responsibilities of each; © 

(3) The number of shares of the 
applicant’s voting stock held by each 
and the percentage of the total number 


of such shares issued and outstanding, « 


and the citizenship and principal 
business of any-person for whose 
account, if other than the holder, such 
interest is held; 

(4) The citizenship of each; and 

(5) A description of the officerships, 
directorships, shares of stock {if 10 
percent or more of total voting stock 
outstanding), and other interests each 
holds or has held in any air carrier, 
foreign air carrier, common carrier, 
person substantially engaged in the 
business of aeronautics or persons 
whose principal business (in purpose or 
fact) is the holding of stock in or control 
of any air carrier, common carrier or 
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person substantially engaged in the 
business of aeronautics, 

(g) A list of all persons having a 
substantial interest in the applicant. ' 
Such list shall include: 

(1) Each person's name, address and 
citizenship; 

(2) The number of shares of the — 
applicant's voting stock held by each 
such the corresponc 
percentage of the total number of such 
shares issued and outstanding, and the - 
citizenship and principal business of any 
person for whose account, if other than 
oe such interest is held; ; 

(3) If any two or more persons holding 
a su antial interest in the applicant 
are related by blood or marriage, such | 
relationship{s) shall be included: in the 
list; and .. 

- (4) If any person or subsidiary of a 
person having a substantial interest in 
the applicant is or has ever been. 

(i) an air carrier, a foreign air carrier, 
a common carrier, or: |’ 

(ii) substantially engaged’ in the: 


business ofaeronautics, or 


(iii) an officer or mong of ‘any such: 
entity,.or 

‘Ger} a holden oF 40 perodint b¢ snr of 
total outstanding voting stock of any 
such entity, the list shall describe such 
relationship{s). 

(h) A:list of the applicant's © 
subsidiaries, if any,includinga’ = _ 
description of each subsidiary’s 
principal business and fdintiitahie to 
the applicant. 

(i) A list of the applicant’: s shares of 
stock in, or control of, any air carrier, 
foreign air carrier, common carrier, or 
person substantially engaged in the 
business of aeronautics. 

(j) To the extent any relevant 
corporation has been cagened | in any 
business prior to the filingofthe 
application, each applicant shall 
provide; 

(1).Copies of the 10K Annual Reports 
filed in the past 3 years by any relevant 
corporation required to file such reports 
with the Securities and Exchange. - 
Commission, and _. 

(2). Copies .of recently filed 10Q 
Quarterly Reports, as necessary, in. 
order to shat the financial qundition 


_ and results of operations of the 


enterprise current to within 3 months of 
the date of the filing of the application. 

(k) If 10K Reports are not filed with 
the Securities and Exchange - 
Commission, the following, for the 3 
most recent calendar or fiscal years, 
reflecting the financial condition and 
results of operations of the enterprise 
current to within 3 months of the — of 
the filing of the application: 
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(1) The: Balance Sheet of each relevant 


corporation; 
{2) The Income Statement of each 
relevant corporation; 
=) Alec toad 
ancial statements, 
(i) A statement as to whether the 


amortization of intangibles, overhauls, 
unearned revenues, and cost 
capitalization; 

(4) A statement of significant events 
occurring subsequent to the most recent 
Balance Sheet date for each relevant 


c tion; and 
(5) A statement identifying the person 
whe has prepared the financial 
statements, his or her accounting 
qualifications, and any affiliation he or 
she has with the applicant; 

(}) A list of all actions and outstanding 
judgments for more than $5,000 against 
any relevant corporation, key personnel 
employed (cr to be employed) by any 
relevant corporation, or person having a 
substantial interest in any relevant 
’ corporation, including the amount of 
each judgment, the party to whom it is 
payable, and how long it has been 
outstanding. 

(m) The number of actions and 
outstanding judgments of less than 
$5,000 against each relevant corporation, 
key personnel employed (or to be 
employed} by any relevant corporation, 
or person having a substantial interest 
in any relevant corporation, and the 
total amount owed by each on such 
judgments. 

(n) A description of the applicant's 
fleet of aircraft, including: 

(1) The number of each type of aircraft 
owned, leased and to be purchased or 
leased; 

(2) Applicant’s plans, including 
financing plans, for the purchase or 
lease of additional aircraft; and 

(3} A sworn affidavit stating that each 
aircraft owned or leased has been 
certified by the FAA and currently 
complies with all FAA safety standards. 

(o) A description of the current status 
of all pending investigations, 
enforcement actions, and formal 
complaints filed by the Department, 
including the FAA, involving the 
applicant or any relevant corporation, 
any personnel employed (or to be 
employed} by any relevant corporation 
or person having a substantial interest 
in any relevant corporation, regarding 
’ compliance with the Act or orders, rules, 
regulations, or issued 


z requirements 
_ pursuant to the Act, and any corrective 


actions taken. (If an applicant hasa — 
history that ore ee 


compliance 
additional information ma 


(p} A description of all fiuaew 
unfair or deceptive or caamenden 
business practices, or of fraud, felony or 
antitrust violation, brought against any 
relevant corporation or person having a 
substantial interest in any relevant 
corporation, or member of the key 
personnel employed (or to be employed} 
by any relevant corporation in the past 
10 years. Such shall include 
—s disposition or current status of each 
su 

(q) A description of any aircraft 
accidents or incidents (as defined in the 


by the applicant, its personnel, or any 
relevant corporation, which occurred 
either during the year preceding the date 


- of application or at any time in the past 


and which remain under investigation 
by the FAA, the NTSB, or by the 
company itself, including: 

(1} The date of the occurrence; 

(2) The type of flight; 

(3) The number of passengers and 
crew on board and an enumeration of 
any injuries or fatalities; 

(4) A description of any damage to the 


t; 

(5) The FAA and NTSB file numbers 
and the status of the investigations, 
including any enforcement actions 
initiated one the carrier or any of its 

an 

(6) Positive actions taken to prevent 
recurrence. (If an applicant's history of 
accidents or incidents warrants it, 
additional information may be 

(r) A brief narrative history of 
applicant. 

(s) A description of all Federal, State 
and foreign authority under which the 
applicant has conducted or is 
and the identity of the local FAA office 
and personnel responsible for 
processing an application for any 
additional FAA authority needed to 
conduct the proposed operations. 

(t) A description of the service to be 
operated if the application is granted, 


(1} A forecast Balance Sheet for the 
first normal year ending after the 
initially proposed operations have been 
incorporated, along with the 
assumptions underlying the accounts 
and amounts shown; and 

(2) A forecast Income Statement, 
broken down by quarters, for the first 
year ending after the ae ev 
operations are normalized, and 
itemization of all pre-operating ind 
startup costs associated with the 
initiation of the proposed service. Such- 
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Income Statement shall include 
estimated revenue block hours for 
airborne hours, for charter operators), 
number of and number of 


’ tons of mail and cargo to be carried, 


transport revenues and an estimate of 
the traffic which would be generated in 
each market receiving the proposed 
service. Such statements shall also 
include a statement as to whether the 
statements were prepared on the accrual 
or cash basis, an explanation of how the 
estimated costs and revenues were 
developed, a description of the manner 
in which costs and revenues are 
allocated, how the underlying traffic 
forecasts were made, and what load 
factor has been assumed for the average 
and peak month. Pre-operating and 
start-up costs should include, but are not 
necessary government approval; 
establishing stations; introductory 
advertising; aircraft, equipment and 
space facility deposits and rent; training; 
and salaries earned prior to start-up. 

(u) A signed counterpart of Agreement 
18900 (OST Form 4523) as required by 
part 203 of this chapter. 

(v) The following certification, which 

all accompany the application and all 
subsequent written submissions filed by 
the applicant in connection with its 
application: 

Pursuant to title 18 United States Code 
1001, I [the individual signing the 
application], in my individual capacity and as 
the authorized representative of the 
applicant, have not in any manner knowingly 
and willfully falsified, concealed or covered 
up any material fact or made any false, 
fictitious, or fraudulent statement or 
knowingly used any documents which 
contain such statements in connection with 
the preparation, filing or prosecution of the 
application. I understand that an individual 
who is found to have violated the provisions 
of 18 U.S.C. 1001 shall be fined not more than 
$10,000 or imprisoned not more than five 
years, or both. 


§ 204.4 Carriers proposing to provide 
essential alr transportation. 


Applicants proposing to provide 
essential air transportation have been 
divided into two categories, and are 
subject to differing data submission 
requirements as set forth in paragraphs 
(a) and (b) of this section. However, if a 
carrier has previously filed any of the 
required data with the Department or 
other Federal agency and they are 
available to the Department, and these 
data continue to reflect the current state 
of the carrier’s fitness, the carrier may 
instead identify the data and provide a 
citation for the date and place of filing. 
All carriers may contact the Department 
to- ascertain what-information is already 
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available to the Department and thus 
may not need to be resubmitted. 

(a) Carriers who propose to begin or 
expand non-subsidized essential air 
service when the incumbent leaves the ~ 
market must file the following 
information: 

(1) All of the information required 
under § 204.3 of this part. 

(2) A description of the back-up 
aircraft available to the applicant, 
including: 

* (i) The number of each type of such 


aircraft; 

(ii) The conditions under which such 
aircraft will be available to the carrier; 

{iii} The carrier's plans for financing 
the acquisition or lease of such 
additional aircraft; and 

(iv) A sworn affidavit stating that all 

-such aircraft have been certified by the 
FAA and currently comply with all FAA 
safety standards. 

(3) A description of the fuel available 
to perform the proposed essential air 
services and the carrier's contracts with 
fuel suppliers. 

(4) The carrier's systemwide on-time 
and completion record for the preceding 
year and, if applicable, in the subject 


et(s). 

(5) A list of the markets the carrier 
serves and the number of weekly round 
trips it provides in each. 

(6).A description of the average 
number of block hours each type of 
aircraft is currently flown per day. 

(7) An estimate of the impact the 
proposed essential air service would 
have on the carrier's utilization of its 
aircraft fleet. 

(8) A detailed schedule of the service 
to be provided, including times of 
arrivals and departures, the aircraft to 
be used for each flight, and the fares to 
be charged. 

(9) A pro-forma income statement for 
the proposed operation for the first 
annual period. 

(b) Carriers filing proposals to provide 
subsidized service in response to an 
order inviting proposals shall file: 

‘ (1) All of the information required 
under § 204.3 of this part. 

(2) All of the information required 
under paragraph (a) of this section. 

(3) A forecast Income Statement 
covering the operations conducted in 
essential air service for the first-year 
following the initiation of the proposed 
essential services. Such statement shall 
include: 

(i) Subsidy needed; 

(ii) Estimated block hours and revenue 
miles by of aircraft; 

(iii) Total projected revenue including 
volumes of passengers and freight by 
essential air service market and the 
associated fares and rates; 


{iv) An explanation of the derivation 
of estimates of operating expenses; and 

(v) A description of the manner in 
which.costs and revenues are allocated. 

(4) A traffic forecast including a load 
factor analysis on all segments between 
the small:community and the hub; and 
an estimate of the number of seats 
available to and from the eligible point 
each ‘day. 


§ 204.5 Certificated and commuter air - - 
carriers undergoing or proposing to 
undergo 4 substantial change In 
operations, ownership, or management. 

(a) A certificated or commuter air 
carrier proposing a substantial change in 
operations, ownership or management ° 


-shall file the data set forth in § 204.3. 


These data must be submitted in cases 
where: 

{1) The proposed change requires new 
or amended authority, and 

(2) Although the carrier's existing 
certificate or commuter authority is 
adequate for the performance of its 
planned services, the change 
substantially alters the factors upon 
which its latest fitness finding is based. 
Information which a carrier has 
previously formally filed with the 
Department, or with another Federal 
agency where they are available to the 
Department, which continues to reflect 
the current state of the carrier's fitness 
may be omitted. The carrier instead 
should identify the data and provide a 
citation for the date(s) and place(s) of 
filing. Prior to filing any data, the carrier 
may contact the Department (Air Carrier 
Fitness Division) to ascertain what data 
required by this section, if any, are 
already available to the Department or - 
are not applicable to the substantial 


. change in question and need not be 


included in the filing. 

(b) Information filings pursuant to this 
section made to support an’application 
for new ot amended certificate authority 
shall be filed with the application and 
addressed to the Documentary Services 
Division, Department of Transportation, 
400 Seventh Street SW., Washington, 
DC 20590. Information filed in support of 
a certificated or commuter air carrier's 
continuing fitness to operate under its 
existing authority in light of substantial 
changes in its operations, ownership or 
management shall be addressed to the 
Chief, Air Carrier Fitness Division, 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590. 


§ 204.6 Certificated and commuter air 
carriers proposing a change In operations, 
ownership, or management which Is not 
substantial. 


Carriers proposing to make a change 
which would not substantially affect 
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-their operations, management, or - 


ownership, such as certificated. carriers 
app for additional authority which 
would not substantially change their 
operations, will be presumed to be fit 
and need not file any information 
relating to their fitness at time of the 
change. However, if the Department 
concludes, from its own analysis or 
based on information submitted by third 
parties, that such change may bring the 
carrier's fitness into question, the . - 
Department may require the applicant 
carrier to file additional information. 


§ 204.7 Revocation for dormancy. 

(a) An air carrier that has not 
commenced any. type of air 
transportation operations for which it 
was found fit, willing, and able within 
one year of the date of that finding, or 
an air carrier that, for any period of one 
year after the date of such a finding; has 
not provided any type of air ee 
transportation for which that kind of 
finding is required, is deemed no longer 
to continue to be fit to provide the air 
transportation for which it was found fit 
and, accordingly, its authority to provide 
such air transportation shall be revoked. 

(b) Ar air carrier found fit which ~ 
commences operations within one year 
after being found fit but then ceases 


- operations, shall not resume operations 


without first filing all of the data 
required by § 204.3 at least 45 days 
before it intends to provide‘any such air 
transportation. Such filings shall be 
addressed to the Documentary Services 
Division, Department of Transportation, 
400 Seventh Street, SW., Washington, 
DC 20590. The Department will entertain 
requests for exemption from this 45-day 
advance filing requirement fof good 
cause shown. If there has been-no - 
change in fitness data previously ~ 
formally filed with the Department, the 
carrier shall file a statement to that 
effect signed by one of its officers. The 
carrier may contact the Department (Air 
Carrier Fitness Division) to ascertain 
which data are already available to the 
Department and need not be refiled. A 
carrier to which this paragraph applies 
shall not provide any air transportation 
for which it is required to be found fit, 
willing, and able until the Department 
decides that the carrier continues to be - 
fit, willing, and able to perform such air 
transportation. During the pendency of . 
the Department's consideration of a 
data submission under this paragraph, 
the expiration period set.out in 
paragraph (a) of this section shall be _ 
stayed. If the decision or finding by the 
Department on the issue of the carrier's 
fitness is favorable, the date ofthat. 
decision or finding shall be the date 
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considered in applying paragraph (a) of 


Fe bertarekon tuiatat os ting 
t decision or 
shall be the service date of the 
Department's order containing such 
decision or finding, or, in cases where 
the Department's decision or finding is 
made by letter, the date of such letter. 

(d) For purposes of this section; 
references to operations and tothe 
providing of air transportation shall 
refer only to the actual performance of 
flight operations under an operating 
certificate issued to the carrier by the 
FAA. . 

PART 291—DOMESTIC CARGO 
TRANSPORTATION 

4. The authority citation for part 291 
continues to read as follows: 

Authority: Secs. 101, 102, 204, 401, 407, 408; 
416, 418, Pub. L. 85-726, as amended, 72 Stat. 
740, 743, 766, 767; 49 U.S.C. 1301, 1302, 1324, 
1371, 1377, 1378, 1386, 1388. 

5. Subpart B of part 291 would be 
revised to read as follows: 


Subpart B—All-Cargo Air Service 
Certificates 


Sec. : 
291.10 Applications. 


Subpart B—All-Cargo Air Service 
Certificates 


§ 291.10 Applications. 

Applications for all-cargo air service 
certificates shall comply with the 
provisions of part 201 and subpart Q of 
part 302 of this chapter with regard to 
filing procedures, and with the 
provisions of part 204 of this chapter 
with regard to evidentiary requirements. 

6. Subparts C, D, E, and F would be 
amended as follows: — 


§§ 291.20, 291.23, 291.24, 291.34, 291.50 
[Amended] 


(a) In §§ 291.20, 291.23(b), 291.24, 
291.34, and 291.50, remove the word 
“Board” and add, in its place, the word 
“Department”, 


291.42 [Amended] 
(b) In § 291.42(a)(2), remove the words 

“Office of the Comptroller, Information 
Management Division, B—46a, Civil 
Aeronautics Board, Washington, DC 
20428” and add, in their place, the words 
“Data Administration Division, DAI-20, 
room 4125, Research and Special _ 
Programs Administration, Department of 


Transportation, 400 Seventh Street, SW., 


Washington, DC 20590-0001”. 
PART 302—{ AMENDED] 


7. The authority citation for part 302 
continues to read ‘as follows: 


Authority: Secs, 101, 203, 204, 401, 402, 403, 
404, 406, 412, 418, 901, 1001, 1002, 1005, Pub: L. 
85-726, as amended, 72 Stat. 737, 742,.743, 
754, 757, 758, 760, 763, 770, 783, 788, 794, 49 
U.S.C. 1301, 1323, 1324, 1371, 1372, 1373, 1374, 
1376, 1382, 1471, 1481, 1482, 1485; 
Reorganization Plan No. 3 of 1961, 75 Stat. 
837, 26 FR 5989; E.O, 11514, Pub. L. 91-90 (42 
U.S.C, 4321); 84 Stat: 772, 39 U.S.C. 5402, 
unless otherwise noted; 49 U.S.C. Subtitle I; 
Administrative Procedure Act.(5 U.S.C. 551 et 
seq.). 

8. In § 302.1701 of subpart Q, 
paragraph (d) would be added to read as 
follows: 


§ 302.1701 Applicabitity. 

(d) Applications for all-cargo air 
service certificates, and renewals, 
alterations, amendments, modifications, 
suspensions, and transfers of such 
certificates under section 418 of the Act. 

Issued in Washington, DC, on June 7, 1991. 
Jeffrey N. Shane, 


Assistant Secretary for Policy and 
International Affairs. 


[FR Doc. 91-14147 Filed 6-14-91; 8:45 am] 
BILLING CODE 4910-62-m 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 1 

[INTL-939-86] 

RIN 1545-AJ70 


Insurance Income of a Controlled 
‘oreign Corporation for Taxable Years 
Beginning After December 31, 1986 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking; 
Correction. 


SUMMARY: This document contains 
corrections to proposed income tax 
regulations relating to the definition and 
computation of the insurance income of 
a controlled foreign corporation. 

FOR FURTHER INFORMATION CONTACT: - 
David R. Cooper at 202-566-6645 (not a 
toll-free call). 

SUPPLEMENTARY INFORMATION: 


Background 

This document contains corrections to 
proposed amendments te the Income 
Tax Regulations (26 CFR part 1) under 
sections 953, 954, 964, 1248, and 6046 of 
the Internal Revenue Code of 1986. ~ 


Need for Correction . 
‘As published, the proposéd =“ ~ 
regulations contain errors which may 
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prove to be misleading and are in need 
of clarification. 
Correction of Publication 

Accordingly, the publication on April 
17, 1991, of the proposed rulemaking, 
which was the subject of FR Doc. 91- 
8694, is corrected as follows: 

Paragraph 1. On page 15540, third line 
down from the top of the second column, 
the language “26 CFR Parts 1 and 602” 
should be corrected to read “26 CFR 
Part 1”. 


§1.953-3 [Corrected] 

Par. 2. On page 15552, in the third 
column, in §1.953-3, line 10 of paragraph 
(a), the language “recharacterized 
premiums even though” is corrected to 
read “recharacterized as non RPI 
premiums even though”. 


§$1.953-4 [Corrected] 

Par. 3. On page 15555, in the third 
column, in § 1.953-4, line 8 of Example 1 
of paragraph (a)(2)(ii), the language 
“under § 1.953-5(c)(3)(iii)(A), is 
appropriated” is corrected to read 
“under § 1.953-5(c)(3)(iii)({A), is 
apportioned”. 


$1.953-5 [Corrected] 

Par. 4. On page 15557, in the second 
column, in § 1.953-5, in the first line of 
paragraph (b)(2)(ii)(B)(3), the word 
“decrease” is corrected to read 
“increase”. 


§1.953-6 [Corrected] 

Par. 5. On page 15562, in the second 
column, § 1.953-6, the eleventh line of 
paragraph (g)(1)(i), the language “to 
income that is not insurance under” is 
corrected to read “to income that is not 
insurance income under”. 

Par. 6. On page 15563, in the third 
column, in § 1.953-6, in paragraph (h)(4) 
Example 3 (i), a new line containing the 
language “Pro rata amount” is added 
immediately following the line “Lesser 

of:”. 


Par. 7. On page 15563, in the third 
column, in $1.953-6, in the eighth line of 
the flush material following paragraph 
(h)(4) Example 3 (iii), the language “pro 
rata income of $875) and subpart F” is 
corrected to read “pro rata amount of 
$875) and subpart F”. 

Par. 8. On page 15563, in the third 
column, in § 1.953-6, in the tenth line of 
paragraph (h)(5)(i), the language “which 
the foreign corporation, computed” is 
corrected to read “which the foreign 
corporation was a controlled foreign 
corporation, computed”. 

Par, 9. On page 15564, in the first 
column, § 1.953-6, in lines fourteen 
through sixteen of the Example in 


paragraph (h)(6)(ii), the language “$1,000 
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is related person insurance income of 
which $1,000 is related person. insurance 
income. X also had earings and profits 
for the” is corrected to read “$1,000 is 
related person insurance income. X also 
had earnings and profits for the’. 

Par. 10. On page 15564, in the second 
column, in § 1.953-6, the word “or” 
should be added as a new line 
immediately following the fourth line of 
the Example (ii) in paragraph (h)(6){ii). 
§1.953-7 [Corrected] 

Par. 11. On page 15565, in the first 
column, in § 1.953-7, the twentieth line 
of Example 1 of paragraph (a)(2), the 
language “(25% x 50X). The insurance 
income” is corrected to read "(25% x 
60%). The insurance income”. 

Par. 12. On page 15566, in the first 
column, in §1.953-7, the section heading 
immediately following Example 2 which 
reads “(2) Election to treat income as 


effectively connected—" is corrected to _ 


read “{c) Election to treat income as 
effectively connected—”. 


§ 1.6046-1 {Corrected} 

Par. 13. On page 15570, in the first 
column, in $ 1.6046-1, the sixth line of 
paragraph (a)(2)(a) which reads “on 
January 1, 1963, if on that date he”. 


PART 602—{Corrected] 
Par. 14. On page 15570, in the second 


instructional paragraphs 9 and 10 are 
removed. 


Par. 15. On page 15570, in the second 
column, at the end of the document, the 
following name and title of the official 
signing the document should have 
appeared as follows: 

“Fred T. Goldberg, jr., 
Commissioner of Internal Revenue”. 
Dale D. Goode, 


Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 


{FR Doc. 91-14163 Filed 6-14-91; 8:45 am] 
BILLING CODE €830-01-m 


DEPARTMENT OF THE INTERIOR 


AGENCY: Office of Surface Mining _ 
ee and Enforcement (OSM), 
nterior 


ACTION: parpoees Rule; reopening: 
correction. 


outmaan: OM is coryecting ais ertot on 


the proposed rule reopening and - 
extending the comment period on a 
proposed amendment to the Virginia 
permanent program which was 
published on May 23, 1991 (56 FR 23664— 
23666). The correction will revise the 
subject of the proposed rule. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Robert A. Penn, Office of Surface 
1 Reclamation and Enforcement, 
Big Stone Gap Field Office, P.O. Drawer 
1216, Powell Valley Square Shopping 
Center, room 220, Route 23, Big Stone 
Gap, Virginia 24219, Telephone (703) 
523-4303. 
SUPPLEMENTARY INFORMATION: The 
following correction is made to Virginia 
Regulatory Program amendment 
reopening which was published on 
Thursday, May 23, 1991 (56 FR 23664— 
23666): on page 23664, the subject of the 
proposed rule is changed from Virginia 
Regulatory Program; Coal Surface 
Mining Reclamation Fund to Virginia 
Regulatory Program; Regulatory Reform 
Review III and Incidental Coal 
Extraction Exemption. 

Dated: June 6, 1991. 
Carl C. Close, 
Assistant Director, Eastern Support Center. 
[FR Doc. 91-14248 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard , 


33 CFR Part 117. 
[CGD7-91-43] 


Drawbridge Operating Regulations; 
Atiantic Intracoastal Waterway, FL 


AGENCY: Coast Guard, DOT. 
ACTION: Proposed rule. 


SUMMARY: This proposed amendment 


would revoke the regulations for the 
Sunrise Boulevard (SR 838) drawbridge, 
mile 1062.6, at Fort Lauderdale because 
the low-level drawbridge that warranted 
the existing special regulations has been 
replaced by a higher and wider bascule 
bridge providing improved highway 
traffic flow and less drawbridge 
openings required by vessels. This 
proposal is being made to ease the 
burden on navigation since special 
operating restrictions are no longer’ 
needed to accommodate the needs of 
vehicular traffic. 


DATES: Comments must be received on 
or before August 1, 1991. 
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ADDRESSES: Comments regarding this 


proposed change should be mailedto 
Commander (oan), Seventh Coast Guard 
District, 909 Southeast 1st Avenue, 


- Miami, FL 33131-3050. Any comments ~ 


received will be available for inspection 
and copying at Brickell Plaza Federal 
Building, room 406, 909 Southeast 1st 
Avenue, Miami, FL. Documents and 
comments concerning this regulation 
may be inspected Monday through 
Friday between 7:30.a.m. and 4 p.m. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Brodie Rich, (305) 536-4103. 


SUPPLEMENTARY INFORMATION: 
Interested parties submitting written 
views, comments, data, or arguments 
should include their names and 
addresses, identify the bridge, and give 
reasons for concurrence with or any 
recommended change in the proposal. 
The Commander, Seventh Coast 
Guard District, will evaluate all 
communications received and determine 
a course of final action on this proposal. 
The proposed regulations may be 
changed in light of comments received. 


Drafting Information 


The drafters of this notice are Mr. 
Brodie Rich, project officer, and Lt. 
Genelle Tanos, project attorney. 


Discussion of Proposed Regulations 


The Sunrise Boulevard drawbridge 
presently opens on the quarter-hour and 
three quarter hour from 7:15 a.m. to 6:15 
p.m. from November 15 through May 15. 


_ This amendment revokes the regulations 


that are no longer needed since the new 


. drawbridge opened for service on 


August 13, 1989. The new high-level 
drawbridge replacement was permitted 
by the Coast Guard with the 
understanding that the existing special 
operating regulations would be revoked 
once the new bridge was completed. 


Economic Assessment and Certification 


This action is considered to be non- 
major under Executive Order 12291 on 
Federal Regulation and nonsignificant 
under Department of Transportation 
regulatory policies and procedures (44 
FR 11034, February 26, 1979). Since there 


~ is no économic impact, a full regulatory 


evaluation is unnecessary. This action 
will not have a significant economic 
impact on a substantial number of small — 


' entities: Since the economic impact of 


this proposal is expected to be minimal. — 
the Coast Guard certifies that, if , 
adopted, it will not have a significant 
economic impact on a substantial 
number of small entities. 





' Federalism. ._ - a 
This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been‘determined that - 
the rulemaking does not have sufficient 
federalism implications'to warrant the 
" preparation of a Federaliem 
Assessment. © — 


List of Subjects in $3 CFR Part 117 
Bridges, 


Coast Guard’ proposes to amend part 117 
to title 33, Code of Federal Regulations, 
- the read as follows: 


PART 1 17—DRAWBRIDGE 
OPERATION REGULATIONS — 


1. The authority citation for part 117 
continues to read as follows: 


__ Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-1(g),.. 


§ 117.261 tAmended} f Br cet 
217 2 para 
removed and reserved. 

Dated: May 30, 1991. 

Robert E. Kramek, 

Rear Admiral, U.S. Coast Guard, Camchanaet, 
Seventh Coast Guard District, 

[FR Doc. 91-14192 Filed 6-14-91; 8:45 am] 
BILLING CODE 4910-14-m 
a 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Family Support Administration 
45 CFR Part 205 
RIN: 0970-AA82 


Aid to Families with Dependent 
‘ Children and Adult Public Assistance; 
Revised Quality Control System 


‘AGENCY: ae Support Administration 
(PSA); HH 
ACTION: ae of proposed rulemaking. 


SUMMARY: This proposed rule would 
establish a revised quality control 

- system for the Aid to Families with 
Dependent Children (AFDC) and the 
Adult assistance programs beginning in 
fiscal year 1991. Under the new system, 
(1) Disallowances in AFDC matching 
funds (Federal financial participation) 
would be imposed on those States 
whose assistance payment error rates 
are above the national average; (2) both 
overpayments and underpayments made 
_ to AFDC recipients. would-be taken into 
account; (3):there would be incentives - 

- for States to improve.their overpayment 
recoveries and their child support. 
collections; (4) there would bea. . 
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Departmental Quality Control Review 


between State and Federal. AFDC - 


review findings; (5) the Departmental 
Appeals Board would review all other . 


quality control disallowance issues in. - . 
dispute between the States and Federal . 
government; and (6) some of the policies . 
and contained in sections 2. 


procedures 
and 3 of the Department's Quality 
Control {QC} Manual would he: 


:~ incorporated. :. - 
In comsidereition of the: Soregoing, the 


DATES: Interested persons ae siadiie 
are invited to submit written comments 
concerning these regulations no later 

than August 16, 1991. 
ADDRESSES: Comments should be 
submitted in writing to the Assistant 


Secretary for Family Support, Attention: 


Mr. Sean Hurley, Director, Division of 
Quality Control, Office of Family 
Assistance, room 559a, 370 L’'Enfant 
Promenade, SW., Washington, DC 20447, 
or delivered to the Office of Family 
Assistance between 8:00 a.m. and 4:30 
p.m. during regular business days. 
Comments received may be inspected 
during the same hours by making . 
arrangements with the contact person 
identified below. 

Mr. Sean Hurley, Office of Family 
Assistance, Division of Quality Control, 
room 559a, 370 L'Enfant Promenade, 
SW., Washington, DC 20447 ane 
(202) 401-9296. 

SUPPLEMENTARY INFORMATION: 
Background 


This notice of proposed rulemaking 
(NPRM) would provide rules governing 
the revised Quality Control (QC) System 
for the Aid to Families with Dependent 
Children (AFDC) program established 
by section 408 of the Social Security Act, 
as added by section 8004 of the 
Omnibus Budget Reconciliation Act of 
1989 (Pub. L..No. 101-239), as well as 
revised program rules governing quality 
control for the Adult assistance 
programs. The QC system is the _— 


_ Management tool for measuring the 


accuracy of payments and the level of 
Federal funding under the AFDC and 
Adult assistance programs, and for 
obtaining the data needed to analyze 
and improve performance in paying 
benefits. These two objectives are 
accomplished by a continuous review of 
statistically valid and reliable State - 
samples of AFDC and Adult assistance 
cases and Federal samples of AFDC 
assistance cases. To the extent that 
Medicaid eligibility is based on AFDC - 


- eligibility, these regulations also affect 


the Medicaid program. 
‘Under the current AFDC 


regulations, 
. all States are subject to a reduction of- 


’~ Federal finaricial participation (FFP) for 
Panel to provide a review of differences 


incorrect payments.that exceed the 
national error rate tolerance of 3 percent - 
(4 percent for Guam, Puerto Rico, and 
the Virgin Islands) based on the QC: 
sample data during an annual review - 
period of October 1 through September 
30. If a State fails to meet the prescribed | 
error rate tolerance, it is subject toa 
loss in FFP ‘unless it can demonstrate it 
made a good faith effort to comply. *- 
Following the legislative mandate in 


‘ section 408(h) of the Social Security Act, 
we havé consulted with representatives 


of the National Governors" Association, 
the American Public Welfare 
Association and the States in 
developing the regulations in the ” 
following areas: Sampling methodology; 
sample size and selection procedures; 
time frames for sample completion and 
reporting of QC data; resolution of 
differences between State and Federal 
review findings; notification of error. 
rates; and disallowances. ° | 

We have also includedinthe 
proposed regulations certain basic 
procedures currently contained in the 
QC Manual which were previously 
incorporated only by reference in the 
regulations. (The:QC Manual is intended 
to contain operating instructions and 
procedures implementing the Federal — 
policy set forth in the regulations. Thus, 
for example, the policy of requiring 
minimum verification and . 
documentation standards for each 
element of eligibility and payment 


- amount is included in the proposed 


regulations at § 205.42(c)(2). However, 
implementing specific verification and 
documentation requirements are set 
forth in the QC Manual.) 

Further, we have also included in the 


‘ proposed regulations, the existing 


regulatory requirements for the review 
of: (1) AFDC negative case actions in the 


. States.and in Guam, Puerto Rico, and 


the Virgin Islands, ‘and (2) active cases 
and negative case actions of the Adult 
assistance programs in Guam, Puerto 
Rico, and the Virgin Islands, under titles 
I, X, XIV, and XVI (AABD) of the Social 
Security Act. ‘While section 408 does not 
require a change in the policies 
governing negative case actions and the 
Adult assistance: programs, we are 
changing these policies, where 
appropriate, to be consistent with the 
AFDC active case requirements. 
However, section 408 requires the 
Department to conduct a study of the 
AFDC negative case action system and 


' make recommendations to Congress on 


the future design and use of the negative 
case action ne ayetem by October 1, 


~ 4992.) 
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The Adult assistance programs exist 
only in Guam, Puerto Rico, and the 
Virgin Islands. The Department's 
authority for requiring a QC system in 
these programs derives from the 
requirement that Federal matching funds 
be provided for proper assistance 
payments (sections 3, 1003, 1403, and 
1603 of the Social Security Act) and 
from the authority in section 1102 of the 
Act to issue rules for proper and 
efficient administration. However, for 
the purpose of uniformity and ’ 
consistency, we are proposing to apply, 
except as indicated, the same sampling 
and review requirements contained in 
§§ 205.40, 205.41, and 205.42 (a) through 
(f) to both the AFDC and the Adult 
assistance . Sections 205.42 (g), 
(h), (i) and 205.43 do not apply to the 
Adult assistance programs since the 
Federal rereview and the calculation of 
the regressed error rates for these 
programs are not utilized. 

We are proposing to revise $§ 205.40, 
205.42 and 205.43, add § 205.41, and 
remove and reserve § 205.44. 


Major Provisions of the Statute 


The Omnibus Budget Reconciliation 
Act of 1989 (OBRA 1989), which became 
law on December 19, 1989, provides for 
a revised QC system for AFDC 
beginning in fiscal year 1991. While 
Congress made changes from the current 
to the revised QC system in the error 
rate tolerance and method for 
calculating disallowances, the basic 
design and features of the system 
remain unchanged. The major provisions 
of the legislation include: 

1. Waiver of all pending or potential 
QC disallowances for fiscal years 1981 
through 1990, estimated at $2.4 billion; 

2. Establishment of a new error rate 
tolerance set at the national average 
error rate each year, or at 4 percent, 
whichever is higher; 

3. Exclusion of certain types of errors 
in computing a State’s payment error 
rate; 

4. Calculation of disallowances based 
on a sliding scale which reflect the 
degree to which a State’s error rate 
exceeds the national average; 

5. Adjustment of disallowances based 
on good performance in achieving other 
program goals (i.e., low underpayment 
rate relative to the national 
underpaymentrate, child support 
collections and overpayment 
recoveries); and 

6. Establishment of a Departmental 
QC Review Panel to review differences 
between State and Federal QC findings. 


Discussion of the Proposed Regulations 
The discussion of the proposed rules 
is divided into four parts. The first 


addresses sampling issues; the second 
discusses all issues involving the QC. 
review; the third describes the error rate 
and disallowance calculations and 
notification procedures; and the fourth 
discusses data management. 


Sampling Issues 


Sampling Plan Requirements and 
Submittal Dates 


The proposed regulations at 
§ 205.41(d) specify the content of the 
State QC sampling plan. However, 
except as noted below under “Sampling 
methodology,” this does not represent a 
change in sample plan requirements 
from those applicable to the current QC 
system as set forth in the QC Manual, 
section 2 (Sampling and Statistical 
Methods), which is applicable to both 
the AFDC and Adult assistance 
programs. The plan must be in effect for 
the entire annual sample period and 
must include the population to be 
sampled, a description of the lists from 
which the sample is selected, the sample 


size, the sample selection procedure, the ~ 


option to drop or complete cases for 
which a review was completed within 
the last six months, and the procedure to 
correct for oversampling or 
undersampling. 

The proposed regulations at 
§ 205.41(c) would require States to 
submit a reliability waiver statement 
(for active AFDC only), by the first day 
of the annual sample period. This is a 
change from 60 calendar days prior to 
the selection of the October sample, as 
set forth in the QC Manual. 

We have also incorporated in these 
proposed rules submittal dates for 
universe estimates, sample intervals, 
monthly lists of selected sample cases, 
computer-generated random start 
numbers and seed numbers, and reserve 
pool cases (if applicable). The proposed 
rules would require the universe 
estimates and sample intervals to be 
submitted within 30 calendar days prior 
to the selection of the October sample 
and the remaining information to be 
submitted within 10 calendar days of the 
sample selection date specified in the 
State's approved sampling plan. 
Although these time frames do not 
represent a change to current procedure 
as set forth in the QC Manual, we have 
explicitly incorporated these 
requirements in the regulations as 
required by section 408(h) of the Social 
Security Act. 


Sample Selection 


In order to ensure (1) that all cases, 
including cases added to the rolls during 
the review month are subject to 
sampling, and (2) that all payments, 


including adjustments to sample cases, 
are included in the QC review, we had 
considered changing our policy to 
require that sample selection would be 
made after the end of the review month. 
Under current policy, States are required 
to select their review month samples 
from lists of active cases with peyments 
authorized prior to sample selection and 
paid by the end of the review month. 
States are permitted to use regular first- 
of-the-month payroll listings as the 
frame for selection of sample cases, 
extend that frame at the end of the 
review month, and continue sampling all 
the cases added to the AFDC rolls 
during the review month that were not 
on the regular payroll listing. In recent 
years, however, an increasing number of 
cases have received payments and 
payment adjustments during the review 
month but after the sample has been 
selected. These added cases and 
payment adjustments are not being 
included in the QC review process. 


Although more than half of the States 
are either sampling at the end of, or 
after, the sample month, we are not 
making any change to the current policy 
at this time for two reasons. First, some 
States integrate their AFDC samples 
with the Food Stamp and/or Medicaid 
QC samples which permit sampling at 
the beginning of the sample month, and 
second, we are proposing in § 205.42(e) 
to reduce the. sample disposition and 
data submission time frames which are 
measured from the end of the sample 
month. However, we plan to continue 
studying this policy to ensure the 
validity of the sample and invite 
comments on this issue to assist us in 
formulating policy. 


Sample size 


As requested by the State 
representatives, the NPRM at 
§ 205.41(d)(3) retains the current active 
AFDC and Adult assistance sample 
sizes specified in QC Manual, sections 2 
and 3, with an option for States to 
reduce their standard sample size. 
States may not reduce their standard 
sample sizes below the minimum sizes 
specified in the QC Manual. The 
regulations would also retain the 
requirement that a State provide the 
Department with a reliability waiver 
statement as an addendum to its 
sampling plan, if the State elects the 
option to reduce its sample for 
completed AFDC active case reviews 
below the standard size. When a State 
opts for a reduced AFDC active sample, 
the reliability waiver statement ensures 
that the risk of reduced precision in the 
error rate estimate will be shared by the 
State and Federal government. ~ 
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Virgin Islands. 

We believe these sample sizes are 
sufficient to provide both valid and 
reliable estimates of States’ error rates 
and adequate information for States to 
identify problem areas for corrective 
action purposes. For purposes of 
uniformity and aoe the sample 
sizes are inchaded in the proposed 


Department to 
regulate im this area only for the AFDC 
program. 

Sampling Methodology 

Unies 6 BAAN of the prepennd 
regulations, States would select their 
samples using the systematic random 
sampling method. This has always been 
. the preferred method for selection of the 

State samples. The method conforms to 
principles of probability sampling, is 
easily implemented, and can easily be 
duplicated to provide Federal oversight 
with an audit trail. Currently, 48 States 
are using this method. States may 
continue te stratify their samples in 
accordance with procedures specified in 
the QC Manual, section 2, and may 
continue to integrate their AFDC active 
case samples with Food Stamps and 
Medicaid QC samples. 


which 
_ State commits itself in the operation of 
_ its program, Since 1962, for AFDC, 
States have utilized the State plan 
preprint, entitled “Streamlined State 
Plam For Title IV-A of the Social 


to Families with Dependent Children”, 
as the vehicle for submitting State plans 
and State plan: amendments. For the 


plans. To receive Federal matching 
funds, each State agrees to administer 
its APDC “im accordance with 
title FV—A of the Act” and “alf other 
Federal laws and regulations 
* * ©", Under current regulations at 
§ 205.40, if an approved State plan 
provision, or a pending plam 
submitted to but not acted upon by the 
Department, is determined to be 
inconsistent with Federal Iaw or 
regulations, the QC review is conducted 
against the provision in the existing 
State plan until a revised plan 
amendment is submitted or the pending 
plan amendment is finally disapproved. 
Under these circumstances, a State 
could avoid QC errors by simply not 
submitting a plan amendment that 


- adheres to the statute or regulations. 


Section 408(c}{2){A} addresses this 
generally provides that, if an 


has been notified of the inconsistency, 
the QC review will be governed by the 
provision of Pederal law or regulation. - 
We recognize that a State will need 
some lead time after notification of a 
plan to submit an 
amendment to the State plan and revise 
its operating procedures. We are, 
therefore, Proposing im § 206.4203) 


after the 60-day period will be reviewed 
against applicable Federal law and 
regulations. We believe that this time 
period is consistent with the intent of 


_ on this basis until the State has received 


approval of a plan amendment. We 


review 
appli 
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once a State plan amendment designed 
to remove an inconsistency has been 


. submitted and disapproved. Otherwise, 


it is possible that a series of 
unapprovable plan amendments may be 
submitted, thus effectively forestalling 
implementation of the applicable 
Federal law and regulations. 

Section 408(c)(2)({A) is silent on the 
appropriate treatment of a pending plan 
amendment which is inconsistent with 
Federal law or regulations. If a State 
implements a plan amendment 
submitted to but not acted upon by the 
Department, the QC review will 
continue to be conducted against the 

pending plan amendment until final 
disapproval by the Department. Once 
the plan amendment is finally 
disapproved, sample cases selected for 
the review month immediately following 
the date that disapproval becomes final 
will be reviewed against the existing 
approved plan, if the plan is consistent 
with Federal law and regulations. 
Where the approved plan is inconsistent 
with Federal law and regulations, we 
will begin reviewing against Federal law 
and regulations until the date of 
approval of a revised plan 
Since a State would have had advance 
notice of the inconsistency during the 
disapproval process, we believe that 

additional notification would not be 
necessary. 

Section 408{c){2)(B} {i} requires the 
Secretary to grant a State a reasonable 
time period to make the State plan 
consistent with Federal law and 
regulations if it is necessary for the 
State to enact a new law. As indicated — 


. in the proposed regulations at 


consistency 

and Federal law and regulations, advise 
the Department. We are not proposing a 
specific time period for requiring the 
State to enact new laws and amend its 
State plan. Since we anticipate these 
terse escheat er 

in occurrence, time frames for 


the States « reasonable time period to 
change identified inconsistencies in 
their State plans and, thus, conforms to 
the intent of Congress that the QC 
reviews be conducted against the 
substantive conditions vat eligibility and 


_amount of payment. 


Treatment of Court Orders — 

Section 408{c}(2}(B](ii} provides that, 
for error rate determination purposes, 
the QC review will be conducted in 
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accordance with the applicable court 
orders. Therefore, a QC sample case 
paid in compliance with a court order 
issued by a Federal, State or local court 
will be considered correctly paid if all. 
other eligibility and payment conditions 
not affected by the court order are met. 
The proposed QC regulation reflects this 
review criterion at § 205.42{(b)(2). 
Current regulations at § 205.10(b)(3) 
_ provide that Federal matching is 
available for “Payments of assistance — 


within-the scope of the Federally aided ~ 


public assistance programs made in 
accordance with a court order.” Since 
the QC system is the legislatively — 
prescribed vehicle for assessing © 
disallowances of assistance payments 
under the AFDC program, Federal 
matching is available for all payments to 
AFDC assistance units subject to QC 
sampling, made in accordance with a 
court order without regard:to the 

“scopé”’-of program limitation noted: 
above: 

We are‘not, however, proposing: to 


amend § 205.10(b}(3). The regulations at i 


§ 205.10{(b){3) continue tobe applicable 
since-court order matching 
specifications still apply to AFDC ._. 
assistance units not included in the QC 
sample universe (e.g., emergency 

, assistance and presumptive eligibility). 

While-QC will review to the 

conditions of all: court orders under the 


proposed regulations, it continues to’be « 


important for States to defend against 
any legal challenge to Federal. AFDC 
law, regulation or policy: In order to 
assist the States in meeting these legal 
challenges, it is essential that the 
Department is immediately advised 
when law suits that challenge 
substantive Federal AFDC eligibility 
and payment rules are filed against the 
State, or its political subdivisions. This 
is especially true when the law suit 
affects payments of assistance unite 
subject to QC sampling. 


Treatment of Changes in Federal Law 


Section 408{c){3)(A) provides for 
excluding QC payment errors resulting 
solely from a State's failure to properly 
implement changes in Federal statute 
within six months after the effective 
date of the changes or the issuance of 

_ final regulations, where such regulations 
are necessary to construe or apply the 
Federal statutory changes, whichever is 
later. This means, for example, that if 
statutory changes are effective as of 
October | of a given year and that 
necessary final (or interim final)” 
regulations are issued on January 1 of 
the following year, a State will have 
until July 1 of that year-to implement . 
such changes before any payment error 
resulting solely from such changes will 


be counted in the computation of a State 
error rate. The QC review will be 
conducted -in.accordance with - 
permissible State practice after the end 


of the six-month period, i.e., July 1 in our 


example. We.plan to notify the States 
when the six-month procedures will 
apply. Although payment errors will not 
be counted in the error rate computation 
during the six-month period, we plan to 
collect this information for management - 
purposes, Proposed 
forth at § 205.42(d)(2)(i): 


Detrimental Reliance 


Sections 408(c)(3) (B) and (C) provide 


for excluding from consideration as an 
erroneous payment, a payment that is in 
error solely by reason of “the State’s 
reliance-upon and correct use of 
erroneous information provided by the 
Secretary about matters of fact” anda 


payment that is in error solely by-reason. 


of “the State's reliance upon.and correct 
use of written statements of Federal 
policy provided to the State by the 
Secretary.” The proposed regulations at 
§ 205.42{d){2){ii), therefore, specify that 
an assistance payment made by a State 
shall not be considered an erroneous 


payment if the payment is in error solely. 
_. because-of the State's reliance upon and : 
: gorrect use of incorrect factual 


information or incorrect written policy 
statements provided by the Department. 
“Reliance upon and correct use of 


* incorrect factual information” in the © 


proposed rules:‘means that the State 


* depended on the written factual 


information to make payment decisions, 
had reasonable expectation that the 
information was timely and accurate, 


- and followed procedures for access and 


use of the information. State exemption 
from a payment error as a result:of 
incorrect factual information will be 
made on 4 case-by-case basis. For 
example, the Department supplies States 
with Social Security benefit information 
via the Beneficiary and Earnings Data 


~ Exchange system (BENDEX). In:order to 


get appropriate information from 
BENDEX, it is necessary fora State-to 
provide specific information about 
potential beneficiaries. Failure to-do'so 


supplied to the State. In this instance, « 
the State would have failed-to follow 
procedures for access to BENDEX data. 
The resulting error would not be 


- excluded from.the error rate. 


“Incorrect written statements of 


. Federal policy by Department officials’ 


in the proposed rules means written. . 
policy from a Federal official in the ; 


- Department responsible for 


dissemination of such-policy in the 
AFDC program (i.e., from, the Assistant 
Secretary for Family Support, a FSA . 


regulations-are set > « 
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Regional Administrator, or the Director 
of the Office of Family Assistance). This 
provision applies to situations where the 
State 8 eligibility and payment policy ~ 
correctly reflects the policy directive - 
provided by the Department official, but 
the directive is subsequently determined 
to be incorrect: A changein' = © 
circumstances (i.e., a change that may 
affect the eligibility and payment: 
amount of the assistance unit) would 
occur-on the date that the Assistant 
Secretary for Family Support,‘a FSA 


.- Regional-Administrator; or the Director - 


of the Office of Family Assistance 
notifies the State of the correct policy or, 
if applicable, the effective date. Payment 
errors ‘will be cited beginning with the 
second month following the month of 
notification or, if applicable, with the 
effective date pursuant to. § 205.42{d)(1) 
as a change in circumstances. © 


Declaration of State of Emergency or- 
Disaster” 


Section 408(c)(3)(D) provided that an 
assistance payment issued by a State 
shall not be ‘considered an erroneous 
payment if the payment is in error solely 
because of the-occurrence of an‘event in ~ 
the State that results in a declaration of 


_a state of emergency or major disaster’ 


by- the President or the Governor.of the 


- State: The state of emergency or major. 


disaster must be declared pursuant to 


. Federal or State statute and the event 
- must directly affect the State's ability to 


make correct payments. The proposed 
regulations would add this as one of the 
types of payment errors which will not 
be counted in the determination of a 
State’s error rate. 

We have specified in the proposed: 


- regulations at § 205.42(d)(2)(iii) that the 


State must provide adequate 
documentation of the event and its 
impact on the State’s eligibility:and_ 
payment determination process for 
consideration by the Department. 
Request for error exclusion under this 
provision must be submitted in writing to © 
the Department as soon-as possible after 
a state of emergency or disaster is 


- declared..The request must include: A 
can result in incorrect information being - 


copy of the declaration; a detailed 
explanation of the circumstances; 


identification of the affected 


jurisdictions; the reason{s}-why the: 
State's ability to make correct payments: © 
has been or will be impaired; the length ~ 
of time required to overcome the effects © 


_ of the emergency or disaster;:and the 


actions the State'is taking‘to minimige 


the magnitude and duration of the’“ 


negative effect. The Department will 
consider the appropriateness of each 


- request and notify the State ‘accordingly. 
- The State ‘will be required ‘to continue to 
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Section a0e{c}t3){E) rae og ae for na 
errors which result 


purposes, errors 
ss jr renner Pha 
reports to the State pursuant te section 
eee 
amount of the ” Under section 
ee eee 
the Omnibus Budget Reconciliation 
<ctat des inadeteuns 
report where required under a State plan 
option, results in an assistance unit 
for assistance 
payments. We interpret “did not affect 
the amount of the payment” to exclude 
the ineligibility of the assistance unit 
which results from a failure to submit 
the monthly report where required by 
the State. Otherwise, the failure to 
submit 2 monthly report would always 
affect the amount of payment, since it is 
a condition of eligibility, and section 
408(c){3){E)} would have no effect. Based 
on this interpretation, we will no longer 
cite as an error failure to file a monthly 
report where required. However, 
information that should have been . 
reported on the monthly report will 
continue to be evaluated for its effect on 
the accuracy of the payment and errors 
will be cited as appropriate. 


Payments Considered Erroneous 


Section 408(c)(4) identifies two types 
of payment error which occur solely as 
the result of the failure on the part of 
AFDC recipients fo meet statutory 
conditions of eligibility and which count 
im the computation of a State’s error 
rate. These conditions are the faifure to 
- assign child support rights without good 
cause and the failure to apply for or 
provide a Social Security number for 
each member of the assistance unit. 

It has been suggested by State 


representatives that since only errors for 


failure to meet these two 

are expressly identified in the statute, 

errors for other statutory eligibility 

conditions should also not count as part 

of the QC error rate. eee Since 
address other 


-requirements emphasi 


section 408 to affirm the congressional 
view of their importance. Moreover, 
section 408 did not repeal basic 
statutory requirements of the AFDC 
program, but clarified how QC must 
review certain eligibility factors for the 
eee 
All statutory conditions of eligibility 


are important, serve program objectives 
cndapiathemet fot anisibehhenhaphe 
eligible for assistance. The continued 
QC review of assignment of child 
support rights and enumeration 
ize payment 
effective 


accuracy, management 
objectives, and provide information to 
improve verification capability to reduce 
the need for assistance by identifying 
means for support other than AFDC 
assistance. 

Since section 408{c){4)(B} specifies 
that the enumeration requirement is met 
if an application for a Social Security 
number is made within 30 days after the 
date of application, we have included 
this requirement in the proposed  ~ 
regulations at § Se EEC. 
Payments made during the 30-day period 


to recipients who have not met the 
enumeration requirement will be 
considered as correct payments 
provided all other factors of eligibility 
are met. 


Treatment of Fair Hearing Decisions 

We have incorporated in these 
proposed regulations ore 
the current QC policy regarding the 
impact of fair hearing decisions on QC 
payment errors. A change to a QC 
identified payment error as a result of a 
fair hearing decision is permitted, 
provided the State had defended the 
adverse action during the hearing 
process, and the decision was based 
only on the facts of the case at the time 
of the QC review. In addition to the 
above criteria, we are proposing to 
establish a time limit of eleven months, 
after the end of the annual sample 
period to which the error rates would 
apply, for States to submit requests for 
such changes, e.g., September 1, 1992 for 
fiscal year 1991 error rates. We believe 
that this addition to the criteria is both 
necessary and reasonable given the 
clear congressional concern about the 
timely release of the error rates, and the 
prompt notification to States of potential 
disallowances. 

In the proposed regulations at 
§ 205.43(d}, we have established one 
year after the end of the annual sample 
period, or within 30 calendar days of the 
last decision of the QC Review Panel, 
whichever is later, as the target date for 
the release of the error rates. Since the 
national average error rate achieved in @ 
year constitutes the error rate tolerance . 


level that will be used to measure State 
performance for the same year, it is 
essential that once the State error rates 
are released, no further error rate 
adjustments be considered. The 30-day 
period between the submittal deadline 
for requests for changes due to fair 
hearing decisions and the expected error 
rate release date is necessary in order 
for the Department to evaluate the 
circumstances of the request and make 
any necessary adjustment in the error 
rates. Such requests will not be 
considered after that time. Since these 
wilf not be difference cases, we can give 
States this much time and still issue 
final error rates 12 months after the end 
of the fiscal year. Should a State be 
subject to a disallowance, the State is 
afforded the opportunity to challenge 
the disallowance before the 
Departmental Appeals Board. 


Sample Disposition and Data 
Submission Time Frames 


Current regulations at § 205.40(b}{2)Gi} 
require States to dispose of and report 
findings on 90 percent, or alf but five 
cases of the active and negative cases 
selected each month within 75 days 
after the end of the sample month; 95 
percent, or alf but five cases of the cases 
selected each month within 95 days of 
the end of the sample month; and 100 
percent of the active and negative case 
samples within 120 days of the sample 
month. After consultation with State 
representatives, who recommended a 
single monthly I20 day deadtine with no 
interim deadlines, we are proposing in 
§ 205.42fe} the following changes to the 
disposition and reporting time frames: 75 
percent of the active and negative cases 
selected each month within 75 days of 
the end of the sample month and 100 
percent within 95 days after the end of 
the sample month. We intend to use 
similar disposition time frames for the 
Federal subsample as those imposed on 
the States. 

We are proposing in § 205.42(f}{1] te 
waive the “75 percent in 75 days” 
disposition standard where the 
Department has approved an alternate 
sample disposition plan based on 
permanent or recurring events in the 
State at certain times of the year. In 
§ 205.42(e}(2)fiii], unless the Department 
has approved a temporary alternate 
sample disposition plan for a particular 
annual sample period because of an 
unforeseer event in that year {as 
indicated in § 205.42(f}(2}), we propose 
that States immediately submit a report 
on cases that remain pending 95 days 
after the end of the sample month 
explaining why each case was not 
disposed of and the date by which it will 
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be. The Department may grant.an 
. extension to the sample disposition time 
frame for individual cases that exceed 
the 95-day deadline if sufficient 
justification for each overdue case is: _. 
provided. However, at § 205.42(h)(2), in 
the event of a significant failure on the 
_part of a State to dispose of the required 
number of monthly AFDC sample cases 
within the proposed time frames, or time 
frames approved under a temporary 
alternate disposition plan, the - 
Department may initiate action to 
establish the State’s errorrate. . _ 

The 95-day disposition deadline for all 
cases selected each month is necessary 
to ensure that the proposed time frames 
for establishing and issuing the State 
error rates are met. Tracking data for 
fiscal year 1988 on State dispositions 
indicate that 43 States met the existing 
“95 percent in 95 days” disposition 
standard. We believe that the proposed 
95-day deadline standard, while 
somewhat more rigorous, is reasonable, 
particularly in light of the availability.of 
‘alternate disposition plans, We also 
believe the proposed changes in the 
milestone and deadline dates provide 
flexibility for timely processing of 
sample cases while ensuring an even 
flow of work at both the State ‘and 
Federal level,. — _ 

The proposed standard to dispose of . 
100 percent of the sample.selected each. 
month within 95 days after the end of 
the sample month-is the same.standard. 
that exists in the Food Stamp QC 
program. While the Food Stamp QC 
program requires 90 percent of the 
sample to be disposed of in 75.days, we 
are proposing a rate of only 75 percent 
in.75 days. This difference in interim 
standards is based on State concerns 
about the need for any interim standard 
and the fact that many States do not - 
meet the existing AFDC 75-day 
standard. 

The provision for an alternate sample 
disposition plan exists under current 

~ regulations at § 205.40{b)(3). The 
extension to the time frames for 
individual cases where an alternate 
disposition plan has not been submitted 
or approved is new. 


Failure To Complete Sample 


Pursuant to section 408(b)(1)(B), if a 
State fails to provide the Department 
with information necessary to determine 
the State’s AFDC error rate, the 
Department, directly or through 
contractual or other arrangements as © 
. determined appropriate, shall establish 
the error rate for the State on the basis 
of the best data reasonably available to 

. the Department and in accordance.with 
' the statistical methods that would apply 


if the reviews were conducted by the 
State. 

We interpret section. 408(b)(1)(B) es 
mean that the State must complete a 
proper sample, that the results of this - 
sample must be reported timely, and. 
that payment.and eligibility records 
must be provided promptly upon request 
for the Federal rereview: By “proper 
sample”, we mean that the State has 
completed a sample in accordance with 
federally prescribed instructions as set 
forth in QC Manual, section 2. Thus,.if a 
State does not follow the federally 
prescribed instructions, or if the State 
does not select the sample in ~ 
‘accordance with its approved sampling 
plan, the sample will be considered 
invalid, unreliable, or both. Similarly, if 
a State does not complete the federally 
prescribed minimum number of reviews 


"and submit the review data in a timely 


manner, the available sample findirigs ~ 
will be considered to be unreliable. 

State records must be timely supplied 
for the Fedéral rereview to enable the 
Department to meet the proposed time. - 
frames for establishing and issuing the - 
State error rates. 

We have interpreted the statutory. 
language that the Department shall use . 
the best data “reasonably” available as: 
authorizing the Department to determine 


the method{s) to be-used to establish the © 


State's error rate. Thus, the actual - 
method used will depend on the 
particular circumstances involved. Some 
of the circumstances we. will consider 
include the timing and extent of'a 
State’s non-cooperation, and the time. 
and resources available to the 
Department. For example, from the’ 
beginning of the annual sample period a: 
State completed a valid but less reliable 
sample because the sample contained - 
fewer than the prescribed number of 
AFDC active case reviews. We may 
combine this State sample with the 
Federal subsample of this State sample 
and add an additional Federal sample 
(de novo review) to determine the 
State’s error rate. However, if we have 
reason to question the State's findings, 
we may conduct an audit directly or 
through a contractual agreement with a 
third party. 

Similarly, if we have reason to 
question the validity of the reviews 
being conducted by the State because. 
the State does not conduct its reviews 
and verification in accordance with - 
federally prescribed procedures or 
improperly excludes cases from its 
sample, and the State fails to.timely take 
the remedial action that is indicated, it 
may become necessary for us to 
complete these reviews. 
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In any case in which.it is necessary. 
for the Department to determine:a State. 


- AFDC error rate because the.State failed 


either to. complete the prescribed . 
number of.case reviews or to. cooperate 
by providing in-a timely manner the 
required valid and reliable information 
which is necessary to compute its error 
rate, the proposed regulations provide 
that the full costs incurred by the - 


Department in making the determination 


shall be passed on to the State by. 
reducing the amount of administrative 
costs that would otherwise be payable: 


' to the State: 


- We interpret section 408(b)(1)(B) (i) to 
require that the full costs incurred by the 
Department shall be passed on to the 
State. These.costs are separate from any 
reductions in FFP for erroneous . 
assistance payments that may be 
required because a State's error rate is 
in excess of the national standard. The . 


‘ recoupment of costs will be- 


accomplished by reducing the amount 
that would otherwise be payable to the 
State for administrative expenses, - 
gefierally no later than the’second - 
quarter following-the quarter in forbiieh 
the costs of compiling the data for 
determining the State's error rate are 


available. 


The costs assessed to a ‘State will - 
include such items as contract costs, 
Federal salaries and overtime if. . 
appropriate, and travel, as well as any . 
other expenditures incurred by the. 
Department in completinga proper —__ 

sample. Proposed regulations are set 
forth at § 205.42(h). 


Differences Between State and Federal. 
Review Findings” ; 


Section 408(b)(3), in a desceibiig the - 
process for resolving differences __ 
between State and Federal AFDC 
review findings, indicates that a . 
“difference case” isa case in which the 
Department finds the case erroneously 
paid, and the State review determined it 
correttly paid: We believe ~ a- 
somewhat broader concept is rah. 
appropriate in order to address other 
types of inconsistencies between 
Federal and State findings, e-g., in 


- situations where the State finds a case 


incorrectly paid and the Federal review . 
finds the case correctly paid. . 

In the proposed regulations at. 
§ 205.42(i), we define a difference case 
as a disagreement between State and . . 
Federal review findings that may affect - 
the State’s official. payment-error.rate. 
This definition incorporates our current .- 
operational definition in QC Manual, 
section 3. Specifically, a difference case 
would be a Federal rereview case where. 
there is a disagreement between (1) a . 
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State review and Federal rereview 
indies of a correct payment, 

overpayment, ora payment to an 
ineligible-case, or (2) a State finding of a 
correct payment, overpayment, 
underpayment, or a payment to an © 
ineligible case and a Federal finding that 
the sample case should be dropped from 
the QC review. 


Ouality Control Review Panel 


Under current procedures, there is a 
two-step administrative appeal process 
for resolving differences between State 
and Federal active AFDC review 
findings within the FSA regional office. 
‘Section 408(b)(4) requires the 
establishment of a Quality Control 
Review Panel (Panel) to review 
differences cases. After consultation 
with State representatives, we have 
decided to retain one appeal level 
within FSA, the appeal to the FSA 
Regional Administrator (RA), to ensure 
the accuracy of the Federal difference 
decision before involving the Panel. We 
have also decided to retain the existing 
28-day time frame for States to request a 
review by the RA. In the proposed 
regulations, at §205.42(i)(2), we have 
defined the 28 calendar days in terms of 
the receipt date of the difference 
notification and the postmarked date of 
the appeal letter. This is consistent with 
the request by the State representatives 
for a change in how the time frame 
should be measured. : 

Given the congressional desire for 
timely release of error rates, we are 
proposing that States have 28 calendar 
days from the receipt of the RA’s 
decision to sustain a difference case to 
submit an appeal of the difference to the 
Panel. (We plan to send difference 
notifications and RAs’ appeal decisions 
via telefax or certified mail to ensure 
uniform measurement of a State’s 
receipt date.} The appeal request will 
include all supporting documentation. 
The proposed regulations do not limit 
the kinds of documentation a State may. 
submit-to substantiate its position. 
However, the appeal can only be:-based 
on issues that were raised in the initial . 
appeal to the RA. In addition, the State. 
will be required to send an 

informational copy of its appeal request 
to the RA concurrent with the submittal 
of the request to the Panel. 

We are proposing a target 60-day time 
period be established for the Panel to 
render a decision after receipt ofa _ 
State’s appeal request. The 60 days is 
viewed. as a goal since a complex.issue 
requiring supplemental information from 
the State, or the RA, could delay the 
decision, Sections 408(b)(5) (C) and {D) 
provide that the decisions. of the Panel 
in difference cases shall constitute those 


of the Secretary and that such decisions 
are not appealable. We interpret this to 
mean that the Secretary may delegate 
these decisions‘to the Panel unless he 
chooses to review individual difference 
cases. If a State appeals a disallowance 
for an error rate in excess of the 
national standard to the Departmental 
Appeals Board, the decision of the 
Panel, or of the Secretary, in difference: 
cases will not be reviewable by the 


We believe that the two-level appeal 
process and the specified time periods 
for submittal and consideration of an 
appeal request provides for extensive 
and appropriate review of the merits of 
each difference case. 


Error Rate and Disallowance 
Calculations 


Error Rate Calculation 


The conference report, in describing 
the purpose and basis for the revised 
AFDC QC system, states “[t]he 
conferees assume that the Secretary will 
use the same statistical methods to 
estimate errors as have been used under 
the current quality control system” 
(Congressional Record, H 9591, 
November 21, 1989). Therefore, the 


_ current methodology for determining ‘a 


State’s payment error rate {i.e., the point 
estimate from the regression estimator 
and the double sampling procedure 
described in QC Manual, section 2) is 
unchanged by the proposed regulation. 
To conform to standard statistical 
practice, we are proposing to modify the 
weighting procedure used in determining 
the national.overpayment and 
underpayment rates. Currently, the 
national.overpayment (or. 
underpayment) rate is the sum, over all 
States, of the product of each State’s 
regressed overpayment (or — 
underpayment) rate and the ratio of the 
State’s total amount of assistance 
payments to the total amount of 
assistance payments of ail States in the 


. fiscal year. In the new method, the: - 


national overpayment (or 
underpayment) rate would be the ratio 
of the sum, over all States, of the 
product of each State’s average monthly 


caseload and regressed average monthly’ 


erroneous assistance payment (or 
average monthly assistance payment 
that should have been but was 
erroneously not made) per case, to the 
sum, over all States, of the product of 
each State’s average monthly caseload 
and average monthly payment per case 
for the fiscal year. 

As long as ant sizes are © 
sufficiently large, the current re : 
procedure is a valid estimation ... - 
procedure to use for computing: the :. 
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_ national payment error rates. However, 


since more States are electing to reduce 
their samples to their minimum required 
size, we are proposing to change this 
procedure. The new method is less 
subject to bias associated with smaller 
sample sizes than our current method 
and comports with the error rate. 
definitions in the proposed regulations 
at § 205.43(b}(3) and (5). 

The current weighting procedure for 
computing the payment error rate for 
States’ that use disproportionate 
stratified sampling are the same as the 
weighting procedure for computing the 
national overpayment and 
underpayment rates, except the 
procedure applied to each State is 
applied to each stratum. We also 
propose to use the new weighting 
procedure for such States. : 


Error Rate Notification 


The.current regulation does not 
specify a time frame for notifying a State 
of its error rate for a fiscal year, Under 
the proposed regulations at § 205.43(d), 
the Department's target for notifying 
each State of its overpayment and 
underpayment rates and the national 
overpayment and underpayment rates 
will be one year after the end of the 
annual sample period to which the error 
rates apply. While we would expect to 
release the error rates as close to the 
one-year target date as possible, we are 
not establishing a fixed date in the 
regulations for the following reasons: (1) 
Final national error rates can not be 
calculated until all sample cases are 
completed and all differences are 
resolved; (2) if a State failed to complete 
a valid and reliable sample, we would 
need to establish the error rate for the 
State on the basis of the best data 
reasonably available and the calculation 
and release of error rates would likely 
be delayed; (3) the same would be true if 
an unforeseen event occurred and we 
approved an alternate dispostiion plan 
which provided for the completion. of the 
State sample beyond the prescribed time 
frames; (4) a delay in the timely 
adjudication of appeals by the Panel due 
to the complexity of appeal issues could 
also delay the release of the error rates. 


Calculation of Disallowances 


Under current regulations at 
§ 205.44(f), if a State’s payment error 
rate exceeds the 3 percent national 
standard (4 percent for Guam, Puerto 
Rico, and the Virgin Islands) the 
disallowance is computed as the product 
of the difference between the State’s 
payment error rate and the national 
standard times the Federal share-of the - 


. total amount of assistance paid under 
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the State plan. However, OBRA.1989 — 
eliminates all past QC disallowances - 
and changes the method of determining 
such disallowances for the future. In 
section 408(m)(1), the national standard 
is set as the national overpayment rate 
for the fiscal year or four percent, 
whichever is higher. If a State's 
overpayment rate exceeds the national 
standard for a fiscal year, FFP would be 
reduced. 

Several adjustments are made before 
the amount of disallowance is 
determined. If the State’s underpayment 
rate is less than the national 
underpayment rate for the fiscal year, 
the State’s overpayment rate would be 
reduced by the amount by which the 
national underpayment rate exceeds the 
State's underpayment rate. Section 
408(d)(3) provides that at the request of 
the State, the underpayment reduction 
~ may be applied to either of the two 
following fiscal years instead.of to the 
year to which the reduction would 
otherwise apply. We interpret this to 
mean that a State may use the 
underpayment reduction earned in a 
fiscal year one time only, either in the 
year in which it is earned or in one of 
the following two years. Only one 
underpayment reduction would be 
applied to any given year. 

We believe Congress provided States 
flexibility in the application of the 
underpayment adjustment in recognition 
that, in any given year, a significant 
number of States would be below the 
national standard. In order to encourage 
States.to maintain low underpayment 
rates, even in a year when their 
payment error rates were below the 
national standard, the statute allows for 
the adjustment to be applied in one of 
the three years. The one time and non- 
cumulative application of the 
underpayment adjustment, as specified 
in the regulations at 
§ 205.43(e)(1){i), is consistent with the 
adjustments to the disallowance for 
overpayment recoveries and child 
support collections, as provided in 
sections 408 (f}(2) and (f}{3) of the Social 
Security Act. For example, overpayment 
recoveries collected in a single year are 
used to offset the disallowances for that 
year. 

We are proposing to provide those 
States whose unadjusted overpayment 
rates exceeds the national standard, 30 
calendar days from the date of receipt of 
notification of their error rates to advise 
us of their decision, where applicable, 
on the application of the underpayment 
adjustment. If the State does not notify 
us in writing within this time period, we 
will use the adjustment that would 
otherwise apply for the fiscal year. 


A State's basic dicitlinaitios es a - 
fiscal year is the product of (1) the 
Federal share of the total amount of - 
assistance paid under the State plan, (2) 
the difference between the State's 
adjusted payment error rate and the 
national standard, and (3) the ratio of 
the difference between the State’s 
adjusted error rate and the national 
standard to the national standard. A 


_State’s basic disallowance for a fiscal 


year shall be reduced by its 
overpayment recoveries and by its 
improvement in its child support 
collection rate. The amount of reduction 
for overpayment recoveries is the 
product of the Federal share of 
payments recovered in the fiscal year 
and the proportion of the State's 
adjusted payment error rate in excess of 
the national standard. 

The proposed regulations follow the 
detail defined by the statute on how the 
child support collection rate will be used 
to reduce the basic disallowance for the 
State. If a State’s child support 
collection rate is greater than the 
national child support collection rate for 
the fiscal year, or is greater than the 
average of the State’s child support 
collection rate for the three preceding 
fiscal years, the State's basic 
disallowance is further reduced. The 
amount of reduction will be the larger of 
the proportions by which the State’s 
collection rate exceeds the national 
collection rate or exceeds the State's 
average collection rate for the preceding 
three years. (The smaller collection rate 
will produce the larger proportion and, 
thus, a larger disallowance reduction.) - 
We will use the information on Forms 
FSA-231 and OCSE-156 and 158 to 
make the adjustments for the Federal 
share of overpayments recovered and 
child support collection rates 
respectively. AFDC arrears only cases 
will be included in the calculation of the 
child support collection rates: See 
§ 205.43(e)(5) of the proposed 
regulations for a detailed example of the 
disallowance calculation. 


Disallowance Notification 


The current regulations do not specify 
a time frame for notification to States 
that are disallowance liable. Under the 
proposed regulations at § 205.43(f), the 
Department't target for notifying States 
with overpayment rates above the . 
national standard of their disallowance 


will be within 60 calendar days after the . 


release of the error rates for the fiscal 
year. As indicated earlier, the 60 days . 
include 30 days for States to decide on 
the application of the underpayment 
adjustment.to their overpayment rate, 
where applicable. We view these time 
frames as consistent with the 
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cauaiithiaiad intent to cnitiaeih 
determine error rates and collect the . 
Federal share of erroneous assistance 
payments above the national standard. 


Data Management 


The QC system, as a management 
information system, provides ongoing 
data on the frequency, magnitude end 
source of error to guide States in 
payment accuracy improvement _' 
initiatives. Previously, States were not 
only required to provide the Department 
with the results of the individual QC 
case reviews via a computer, but also 
with a detailed-annual corrective action 
plan. The plan was required to contain 
the State's identification and analysis of 
error concentration, a determination of - 
the causes of errors, specific proposed 
corrective actions, including 
implementation steps, and an analysis 
of the impact on the error rate of 
previously implemented corrective 
actions, - 

ss are proposing to eliminate this 
annual reporting requirement. This 
proposed action should not be viewed 
as an indication of diminished interest 
by the Department in the corrective 
action process nor in the States’ 
responsibility to take appropriate action 
to reduce the incidence of incorrect 
payments. States continue to be 
required, under the proposed rules at 
§ 205.40{d)(4), to analyze the QC data 
and take necessary corrective action. At 
current error rate levels, over one billion 
dollars in State and Federal assistance 
payment funds are misspent each year. 
Continued and renewed corrective 
action efforts are necessary to reduce 
the level of these erroneous payments, 
even for States with error rates below 
the national standard. While we no 
longer will require States to document 
these efforts on an ongoing basis via ~ 
submittal of an annual corrective action 
plan, we expect States to carry out these 
activities and furnish data on corrective 
action activities upon request. We will 
continue to assess and monitor State 
error rate performance and provide the 
States with detailed national error rate 
and characteristic data for comparative 


purposes. 
Regulatory Procedures 


--- Executive Order 12291 


These regulations do not meet any of. 
the criteria for a major regulation. 
Further, although Federal matching may 

be reduced, the reduction results from 
legislation and not from the terms of 
these regulations. Therefore, a 
regulatory impact analysis is not 
required. 
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. Paperwork Reduction Act - 

These proposed speitiaia impose no 
new reporting or recordk« 
requirements pursuant to the Paperwork 
a: Act of 1980 (Pub:L. No: oo 
* §17 
Regulatory Flexibility Antes: 

We certify that these proposed = 
regulations will not, if promulgated, 


- have significant economic impact on a 
substantial number of:small entities 


because. the rules involve minor changes i 
. These - 


in State agency 

regulations-revise the Federal 
quality control system as it:applies to 
the States’ use of Federal funds in: « 
administering the AFDC program. A 

' regulatory flexibility analysis is not 
required because the Federal 
government will only be recouping 
monies that were incorrectly paid by the 
. States... - 

(Catalog of Federal Domestic Assistance 
Programs 13.780, Assistance 9-H 

- Maintenance Assistance) : 


List of Subparts in 45 CFR Part 205 
_ Computer technology, Family 
Assistance Office, Grant programs- _ 
; social programs; Privacy, Public __ 
_ assistance programs, Reporting and 
recordkeeping requirements, son ates 
Dated:-October 23, 1990, 
Jo Anne B. Barnhart, 
Assistant Secretary for Family Support. 
Approved: March 27, 1991. 
Louis W. Sullivan, 


Secretary, Department of Health and Human 
Services. 


PART 205—GENERAL 
ADMINISTRATION—PUBLIC . 


' ASSISTANCE PROGRAMS 


1; The authority citation for part 205 is 
revised to read as follows: . 


i Authority: Secs. 402, 403, 406, 1102, and 

- 1106(a), Social Security Act (42 U.S.C. 602,. 
603, 606, 1302, and 1306(a); sec. 9101, Pub.L. 
99-509, 100 Stat. 1972; sec. 202, Pub.L. 100- 
485, 102 Stat. 2377; sec. 8004, Pub.L. A-290, 
103 Stat. 2454. 


2, Sections 205.40, 205.42 and 205.43 
are revised; § 205.41 is. added; and 
§ 205.44.is removed and reserved. 

§ 205.40 Quality control system. 

(a) Scope. Sections 205.40 through 
205.43 set forth requirements— 

(1):For a quality control (QG) system 
for the Aid-to Families With Dependent 
Children (AFDC) program {and for the 
Adult assistance programs in Guam, 
Puerto Rico, and the Virgin Islands) — 

. designed to reduce incorrect... : 
expenditures by identifying the satura: 


bi expenditures by identifying he nature, 
: . -to-improve the accuracy.of payments to .. 


recipients of the AFDC and Adult . 
assistance programs; 
(2) For obtaining data on the 


correctness of negative case actions and : 


reducing the incidence of incorrect 
denials for and terminations of. 
assistance; 


{3} Por determining the amount of any. ; 


disallowance required to be repaid to 
the Department due to excess erroneous 
assistance payments made by the State 
under the AFDC program. 

(b} Definitions. For purposes of - 

§§ 205.40 through 205.43: ; 

(1) Assistance unit, or case, means all 
individuals whose needs, income, and 
resources are considered in determining 
eligibility for, and the amount of, a 
payment for which Federal financial 
participation is claimed under this 
chapter. 

(2) Department means the U. Ss. 
Department of Health and Human 
Services. 

-  (3} Disallowance means the amount of 
reduction in Federal financial 
participation. 

(4) Disposed of case means that a 
decision was made on the eligibility and 
payment status of a case under review, 


: , or that the case was dropped or listed in: 
’ error. 


(5) Erroneous payments means the '' 


_ sum of overpayments made to eligible 


assistance units and payments to 
ineligible assistance units. 

(6) Fiscal year, or annual sample 
period, means the 12-month period, 
October 1 through September 30. 

(7) Negative case action means an 
action to deny an application for 
assistance or to otherwise dispose of 
that application without a determination 
of eligibility (for instance, because the 
application was withdrawn or 
abandoned}, or to terminate assistance. 

(8) Overpayment means a financial 
assistance payment received by or for 
an assistance unit for the. review month, 
which exceeds by at least $5.00.the 
amount for-which that unit was eligible 
under permissible State practice in 
effect on the first day of the review 
month. : 

(9) Payment means .a single payment 
or multiple payments received for a 
specific calendar or fiscal month. 

(10) Payment to ineligibles means.a 
financial assistance payment received 
by or for an assistance unit for the 
review month, when that assistance unit 
was not eligible for any part of the 
payment under permissible State: _ ' 
practice-in effect on the first:day of the: - 


- review month; even though the State: « «~ 
agency had not-made a-findingof» = «: 
» ineligibility under: a 


chapter. 
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(11) Permissible State practice means 
written rules and policies relating to 
eligibility and payment that are in 
accordance with the State plan « 
provisions or proposed plan. 
amendments submitted to but not acted 
upon by the Department. Where the plan 
provision does not conform to Federal 
regulations or law, permissible State 
practice means the Federal regulations 
or law, except as noted ‘in §:205.42(b}({1). 

(12) Quality Control Manual-means 
the “AFDC Quality Control Manual” 
that is issued by the, Family Support . 
Administration of the Department of 


_ Health and Human Services. 


(13) Review month, or sample month, 
means the specific calendar or fiscal . 
month for which the assistance payment. 
under review is received. 

.. (14) Secretary means the Secretary of 
Health and Human Services, _ . 

(15) State means the several States, 
the District of Columbia, Guam, Puerto _- 
Rico, the Virgin Islands and American. - 
Samoa: 

(16) Underpayment means a financial 
assistance payment received by or for 
an assistance unit for the review.month 
which is at least $5.00 less: than the 
amount for which that assistance unit 
was eligible under permissible State 
practice is effect on the first day-of the 


+ review month. 


(c) State plan requirements. A State. 
plan under .title IV-A, and.in Guam, 
Puerto Rico, and the Virgin Islands 
under titles I, X, XIV or XVI (AABD), 
shall provide a continuing QC system 
for assuring that assistance is furnished 
in accordance with permissible State 
practice as defined in paragraph (b) of 
this section. 

(d) Basic elements of the quality 
‘control system—(1) General 
requirements. The State shall operate : 
the QC system in accordance with 


. $§ 205.40 through 205.43, other 


applicable regulations of this chapter, 
and the implementing procedures inthe 
QC Manual. 

(2) Sampling requirements. The State 
shall carry out sampling in accordance. 
with the requirements specified in 
§ 205.41, and with the implementing 


- procedures in the QC Manual, section 2. 


(3) Review requirements. The State 
shall conduct QC reviews in accordance 
with the requirements specified in: 

§ 205.42, and with the implementing 
procedures in the QC Manual, section 3. 
(4) Data management requirements. 

The State shall provide the resources 


-and methods necessary to.analyze the 


findings of the system and shall take - 


<“appropeiate corrective action on the ° 


causes of improperly authorized or 
‘sadamtiod assistance. The State shall: 
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provide access to and/or furnish the 
Department information or data on this 
activity upon request. 


§ 205.41 Sampling pian and procedures. 

(a) Purpose. This section provides the 
sampling plan, sample size 
requirements, and procedures for the 
AFDC and Adult assistance programs. 

(b) Definitions. In addition to the 
definitions in § 205.40(b), the following 
definitions apply to this section. 

(1) Completed active case review 
means a case that has been subject to 
QC review and a finding of correctly 
paid, overpaid, underpaid or ineligible 
has been made. 

(2) Completed negative case action 
review means a negative case action 
that has been subject to QC review and 
a finding that the action to deny or to 
terminate assistance is correct or 
incorrect has been made. 

(c) Plan approval and submittal dates. 
The State shall submit to the 
Department for approval a QC sampling 
plan (or revisions to a current plan), that 
meets the requirements of this section at 
least 60 calendar days before the 
beginning of the annual sample period in 
which it is to be implemented. The State 
is not required to resubmit the plan if it 
is unchanged from a previous sample 
period. Universe estimates {i.e., average 
monthly caseload and total number of 
negative case actions) and sample 
intervals for the annual period are 
required 30 calendar days prior to the 
selection of the October sample. The 
reliability waiver statements for AFDC 
active cases, as described below in 
paragraph (d)(3){ii) of this section, are 
required by the first day of the annual 
sample period. The monthly list of 
selected sample cases, computer- 
generated random start and seed 
numbers, and reserve pool cases (if 
applicable) are to be submitted within 
10 calendar days of the date of sample 
ee specified in the State sampling 


plan. 

(d) Plan requirements. The State shall 
have an approved sampling plan in 
effect for the full annual sample period 
that includes the following: . 

(1) Population to be sampled; 

(2) List(s) from which the sample is 
selected, describing the following 
characteristics: 

(i) Sources; 

(ii) Components; 

{iii) Accuracy and completeness of the 
list(s) in relation to the population of 
interest. The list of active cases shall be 
an unduplicated list of all assistance 
units for which either a full or partial 
payment was made for the review 
month by the end of that month. The list 
of negative case actions shall be a list of 


all unduplicated completed actions 
taken by the State to:deny or terminate 
financial assistance for the review 
month, except for those assistance units 
that are on the active case list for the 
same review month; 

(iv) Form and structure of the list (e.g., 
all or part is automated; supplemental 
lists are added; code definitions are 
used); 

{v) Frequency of updating the list or 
its sources; 

(vi) Estimated proportion of cases for 
which a review may not be completed; 
and . 

(vii) Methods of deleting listed-in- 
error cases from the list. 

(3) Sample size {the number to be 
completed). The AFDC and the Adult 
assistance sample sizes for the annual 
sample period shall be determined in 
accordance with the requirements in this 
section. The active case samples shall 
be based on the estimated average 
monthly caseload for the annual sample 
period. The negative case action 
samples shall be based on the estimated 
total number of negative case actions for 
the annual sample period. 

{i) AFDC active cases—standard 
sample size. The required standard 
sample sizes for AFDC completed active 
case reviews for specified estimated 
average monthly caseloads shall be as 
follows: 


n=300+0.042 (N— 10,000) 
' Use equation below. 


(ii) AFDC active cases—minimum 
sample size. A State may choose to 
reduce its sample size for AFDC 
completed active case reviews below 
the standard size only before the 
beginning of the annual sample period. 
For each annual period where the State 
chooses to reduce its standard sample 
size, the State shall provide the 
Department with a statement (see 
Appendix to this section) as an 
addendum to the sampling plan, 
accepting the reliability of the payment 
error rate and waiving the right to 
challenge the resulting AFDC (and 
Medicaid) error rates based on the 
reduced sample size. The required 
minimum sample sizes for AFDC 
completed active case reviews for 
specified estimated average monthly 
caseloads shall be as follows: 


Average monthly caseload (N) 


f=300+4-0,018 (N— 10,000) 
' Use equation below 


(iii) AFDC negative case action 
sample size. The required negative case 
action sample sizes for AFDC completed 
negative case action reviews for 
specified estimated total number of 
negative case actions shall be as 
follows: 


Total number of Completed annual 
e cave actors G8 sample size (n) 


n= 175+0.00376 (N 14,000) 


(iv) Adult active cases—standard 
sample size, The standard annual 
sample sizes required for completed 
active Adult assistance case reviews 
shall be as follows: 


300 +-0.02626 (N—10,000) 


where N is the estimated average monthly 
caseload. 


(v) Adult active cases—minimum 
sample size. The minimum annual 
sample sizes required for completed 
active Adult assistance case reviews 
shall be as follows: 

Guam and the Virgin Islands. 75 

Puerto RiCO..........sccverssreeeneeser use formula below 

300-+0.01125 (N —10,000) 

where N is the estimated average monthly 
caseload. 


(vi) Adult negative case action sample 
size, The required annual sample size 
for completed Adult assistance negative 
case action reviews shall be the same as 
specified for AFDC negative case action 
cases in paragraph (d)(3){iii) of this 
section. 

(4) Sample selection procedure. The 
procedure for sample selection shall 
conform to principles of probability 
sampling. Approximately one-twelfth of 
the annual sample shall be selected 
each month. A separate sample shall be 
selected for active cases and negative 
case actions. The active case sample 
shall be selected from a list of all active 
cases with payments authorized prior to 


- sample selection and paid by the end of 


the month for which it is reviewed. The 
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oegne case action sample shall be 
cted from a list of all negative 
actions taken to deny or terminate 
assistance with effective dates in the 
review month, except for those cases 
that were reinstated with a full or 
partial payment during that month. 
Systematic random sampling shall be 
used in making the selection. 

(5) Option to drop or complete certain 
cases. The State shall specify in its 
sampling plan whether it chooses to 
drop or complete a sample case for 
which less than six months have 
elapsed since it was last selected and 
reviewed, regardless of annual sample 
period. 

(6) Procedure to correct for over- or 
undersampling. States shall evaluate 
their caseload estimates during the 
annual sample period to ensure that the 
required number of case reviews is 
completed. A change in the caseload 
estimate may require an adjustment to 
the sample size, Undersampling shall be 
corrected during the annual sampling 
period. Oversampling may be corrected 
at the State's option and, if exercised, 
shall be coordinated with the Federal 
regional office. When correcting for 
over- or undersampling, the State shall 
follow the procedures described in QC 
Manual, section 2. 

(e) Review of State sampling 
procedures. In order for the Department’ 
to carry out its responsibilities under 
§ 201.10 of this chapter, the State shall 
fully document and make available for 
review by the Department all sampling 
procedures, including construction and 
content of the universe and sample lists. 


Reliability Waiver 
Statement 


I (We), 
State Official Name{s) 
the 


Position{s) 
certify that I/we have the authority to enter 
into bi agreements on behalf of the 
(State) AFDC and Medicaid programs. 
Pursuant to 45 CFR 205.41{d)(3){ii), I/we, 
acting in my/our official capacity(ies), elect 
on behalf of the State to exercise the option 
to reduce the standard AFDC-QC active 
sample size of completed case 
reviews to ___.._____ completed case 
reviews based on an estimated average 
monthly caseload of for the 
annual sample period, October 1, 19____ 
through September 30, 19___.. If the reduced 
sample size specified herein does not meet 
the required sample size as determined by 
the actual average monthly caseload for this 
annual sample period pursuant to the formula 
specified in QC Manual, section 2, the State 


payment 
based on this reduced sample size may have 


less precision than the error rates produced 
by the standard sample size, Because of this 
possible effect, the State waives the right to 
challenge the precision of the AFDC 
error rate based on the reduced sample size. 
The State also waives the right to challenge 
the precision of the Medicaid error rate based 
on this reduced AFDC sample size. 


Signature 
Title 


Date 


Signature 
Title 


Date 
§ 205.42 Case review and management 
requirements. 


(a) Purpose. Except for $§ 205.42(g), 
(h) and (i) which apply only to AFDC, 
this section establishes the rules and 
procedures for the conduct of QC case 
reviews, completion of QC sample cases 
and the determination of whether an 
error exists in a sample case in the 
AFDC and Adult assistance programs. 

(b) Review basis. The review shall be 
conducted against permissible State 
practice, except as follows: 

(1) (i) Where an approved State plan 
is inconsistent with Federal law or 
regulations, the review shall be 
conducted against the approved State 
plan until either an amendment to 
remove the inconsistency is submitted 
or 60 calendar days have elapsed since 
the State has been notified of the 
inconsistency, whichever occurs earlier. 
If the plan amendment is submitted 
timely, the review shall be conducted 
against the submitted plan amendment. 
If the plan amendment is not approved 
by the Department or is not submitted 
timely, sample cases selected for the 
review month immediately following the 
date that disapproval becomes final or 
the 60-day period, whichever occurs 
earlier, shall be reviewed against 
applicable Federal law and regulations 
until the State has a revised approved 
plan. 

(ii) Where a State implements a 
pending plan amendment which is 
subsequently disapproved by the 
Department, the review shall be 
conducted against the pending plan 
amendment until disapproval becomes 
final. Sample cases selected for the 
review month immediately following the 
date that disapproval becomes final 
shall be reviewed against the approved 
plan if the plan is consistent with 
Federal law and regulations. If the 
approved plan is inconsistent with 
Federal law and regulations, the review 
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shall be conducted against applicable 
Federal law and regulations until the 
State has a revised approved plan 
amendment. 

(iii) If it is necessary for the State to 
enact a law in order to remove the 
inconsistency, the State shall 
immediately notify the Department. The 
Department shall establish a reasonable 
period of time, on a case-by-case basis, 
for the State to enact the law and amend 
its State plan. The review shall continue 
to be conducted against the State's 
original plan during this time period. 

(2) Where the State makes payment in 
compliance with a court order, the 
review shall be conducted against the 
provisions of the court order. 

(c) Case review requirements. (1) The 
State shall review all cases selected in 
the active and negative case samples as 
prescribed in § 205.41, and reach a 
review finding as required.on each case. 

(2) The review shall include: The 
examination and analysis of the case 
record; the conduct of a field 
investigation with a face-to-face. 
interview in all cases in the active case 
sample and, as necessary, in the 
negative case action sample; the 
verification and documentation of all 
required review elements through 


contacts with appropriate collateral 


sources of information; the securing of 
specified primary or secondary 
evidence; the determination of the 
correctness of the eligibility and 
payment decisions; and, where required, 
the transmission of the coded findings to 
a designated host computer. 

(3) The State shall use the forms and 
schedules set forth in the QC Manual 
and otherwise prescribed by the 
Department to document all review 
findi 


dings. 

(d) Special provisions applicable to 
error determination. The following 
provisions modify what constitutes a 
payment error under permissible State 
practice. 

(1) Changes in circumstances. For 
purposes of this paragraph, a change in 
circumstances means a change 
after the date of authorization of the 
initial payment which may affect the 
assistance unit's eligibility and/or 
payment amount. Multiple changes in 
circumstances shall be individually 
evaluated to assess their impact on the 
final payment error determination. A 
change in policy or a hearing decision 
shall be considered a change in 
circumstances. 

(i). A change in circumstances shall 
not be counted as a payment error if the 
change occurred in the review month or 
the month immediately preceding the 
review month or, if the review month’s 
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‘payment continues’ unadjusted because 
‘a hearing was requested. | 
(ii) A change in circumstances shall 

be counted as a payment-error if the | 

change was incorrectly reflected in the 

review morith’s payment or, ifthe.‘ « 

change occurred in or before the second 
- prior month to the review month and © 


: eae Tec cces erator es ra 


Pe) Other types of poyenent erro no 
to be counted. The following types 
payment error shall not be: outed 2 as . 
errors... - - 

{i) Payment errors which result solely 
from-failure on the part-of the State to 
properly. implement changes in Federal 
law for a period of six months after the 
effective date of the legislation or . 

reetings regulations, whichever is 
ter; 

(ii) Payment errors which result solely 
from.a. State's reliance on, and correct 
use of, incorrect written factual 
information provided by the Department 

about matters of fact or from incorrect _: 
written statements of Federal policy by 
Department officials; 


(iii) Payment errors which result from 


a declaration by the President or the 
State Governor, pursuant to Federal or 
State statute, of a state of emergency or 
major disaster and which directly affect 
the State’s ability to make correct 
payments, if adequate documentation of 
the event and its impact are provided. 
The information shall include: a copy of 
the declaration; a detailed explanation 
of the circumstances; identification of 
the affected jurisdictions; the reason(s) 
why the State’s ability to make correct 
payments has been or will be impaired; 
the length of time required to overcome 
the effects of the emergency or disaster; 
and the actions the State is taking to 
minimize the magnitude and duration of 
the negative effect; 
(iv) Payment errors which result 
solely from failure of the assistance unit 
’ to submit a monthly teporti 
(v) Payment errors which result when 
a recipient does not have a social 
security number, but has filed an ~ 
application for a nimber within 30 
calendar days after the date of ° ~ 
application for assistance; and 
(vi) Payment errors which aré ‘ 
inconsistent with fair hearing deciatote 
under § 205.10 when the hearing” 
decision meets the following criteria: 
(A) The decision is based only on the 
facts of the case at the time of the QC 
review; 
(B) The State defended the adverse 
action during the hearing process; and’ 
(C)} The request for adjustment is 
made within eleven months‘after:the ~ 
. end of the annual sample period to 
which the adjustment-would apply. 


(e) Sample disposition and data 
submission time frames. (1) The State ~ 
shall input review findings for disposed © 
of active and negative sample cases into 
the computer terminal provided. 

Federal government and transmit the 
edited data to. a- designated host — 


‘.. computer. For States. that cannot: 


transmit the data due to lack of . -: 


_. equipment or telecommunication © : 
‘linkage, the State shall submit the - 


review findings in a format specified tor 


the Department. The State shall. qanane 


of and submit review findings in 
accordance with the following time 
frames: 

(i} Seventy-five percent of the cases 
selected in both the active and negative 
case samples each month, within 75 
calendar days after the end ofeach. 
sample month; 

(ii} One hundred percent of the cases 
selected in both the active and negative 
case samples each month, within 95 
calendar days after the end of each 
sample month; 

(iii) For each monthly sample.case 
that remains pending after 95 days, 
unless an alternate disposition plan has 
been approved under paragraph (f)(2) of. 
this section, the State shall immediately 
submit a report on why the case has not 
been disposed of and the date of- 
expected disposition. If the Department 
finds there is insufficient justification for 


‘the delay, the Department may initiate 


action to establish the State’s error rate 
under the procedures specified in 
paragraph (h) of this section. 

(2) The State shall submit the review. 
findings for disposed of sample cases 
7 {i.e., at least on a monthly 

basis). 

(f) Alternate disposition plan. (1) The . 
State may submit an alternate 
disposition plan for the De artment's 
approval if the State is unable to meet 
the requirements of paragraph fe)(2)6i of 
this section, either as a result of 
circumstances of a permanent or 

nature, or as a result of the © 
occurrence of an unforeseen event © 


’= during the annual sample period. Until ' 
the Department approves the alternate — 
disposition plan, the State shall continue 


to comply with the requirements in- 
paragraph (e)(1)(i) of this section. The 
alternate disposition plan may be 
approved when— - 
(i) The State’s sample population is ~ 
dispersed over such great distances that 
conducting the number of field 
interviews needed to meet the © 
requirements of paragraph (e)(1)(i) of 


this section is ‘cost prohibitive; or the ~~ 


State’s usual weather conditions or 
geography make significant numbers of 


"+ the sample population inaccessible or’ 
difficult to contact during certain times’ © 


by the. 


“sample. This spores ee 
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of the year, making it a hardship forthe | 


State to comply with the requirements of 
paragraph (e)(1)(i) of this section. ~ 

(ii) The State's request contains 
evidence and data ‘to justify: the need for 
an alternate di: 
description of the State’s population — 


dispérsal or inaccessibility, and the 
' reason(s) why the State cannot: comply: 


with the requirements in paragraph 

(e)(1)(i) of this section. 
(iii) The — contains detail on the 

State’s proposed disposition achedule 

for sample cases, soctoditg tha ahnual 


~ gample period(s) to be covered, the 


revised disposition dates and 
perce. and the revised schedule 
or the transmission of the edited review 


' findings of the sample cases; and 


(iv) The request is submitted at least‘ 
60 calendar days before the beginning of 
the first annual ‘sample period covered: 
by the alternate disposition plan: ° 

‘(2) The Department may approve a ; 
temporary alternate aes plan for 
a particular annual sample period based 
on unforeseen events and allow the 
State to submit the edited review 
findings of its sample cases at later 
dates than those specified in ene 
(e}(1) of this section, when— ~~. 

(i) Unforeseen events occur (e.g., 
floods, earthquakes, computer . 
breakdowns, snow-storms.and labor 
disputes) which temporarily: prevent the - 
State from meeting the requirements in 
paragraph (e) of this section; and 

(ii) The request contains a description 
of the circumstances of the unforeseen 
event, the period to be covered by the 
alternate disposition plan, the revised 
disposition dates and percentages, and 


‘ the revised schedule for the 
‘ transmission of the edited review 


findings of the sample cases. 

(g) Data requirements for Federal re- 
review of State sample cases. As part of 
the Federal monitoring of State QC 
programs, the Department conducts a re- — 


’ review of a subsample of each State’ 8 


AFDC active case sample. 

(1) The State shall provide 'the original 
case record and State QC file for each - 
subsample ‘case, by mail or delivery 
service, within 10 calendar days of the: 
request to the State for such ~~ © 
information. © ; 

(2) The information onenadd shall 
include records relating to public © 
assistance; recipients and third parties, 
including information available under 
§ 205.55 of this chapter. 

(3) The Department may grant 
exceptions to these requirements in 


~ unusual circumstances. emia 


(h) Effects of Leonid to ) complete he 
provides the © 


procedures that the Department’shall ~ 





sposition plan, including a 
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follow if a State fails to complete a valid 
and reliable AFDC active case sample in 
accordance with prescribed QC 
procedures and deadlines which include 
obtaining and using information 
available under § 205.55. 

(1) The Department shall notify the 
State of its failure to complete its 
sample and provide the State the 
opportunity to negotiate a solution for 
the completion of the sample. 

(2) Pursuant to section 408(b)(1)(B)({i} 
of the Social Security Act, when a State 
is unable to negotiate a solution or fails 
to carry out a negotiated solution, the 
Department shall, directly or through 
contractural or other such arrangement 
as appropriate, conduct the review and. 
establish the fiscal year error rate for . 
the State on the basis of the best data 
reasonably available to the Department, - 
in accordance with statistical methods 
that would apply if the reviews-were 
completed by the State. 

(3) Notwithstanding any other 
provision of this chapter, total payments 
to a State under section 403(a)(3)(D) for 
the proper and efficient administration 
of the State plan shall be reduced by the 
costs incurred by the Federal 
government to complete the State’s 
sample pursuant to section 
408(b)(1)(B)(ii). 

(i) Difference resolution process. A 
“difference” is a disagreement between 
State and Federal review findings that 
affect the State's official AFDC payment 
error rate {i.e., a disparity between a 
State review and Federal rereview 
finding pertaining to a correct payment, 
overpayment, or a payment to an 
ineligible case), or a State finding of a 
correct payment, overpayment, 
underpayment, or a payment to an 
ineligible case versus a finding that the 
sample case should be dropped from the 
QC review. The process for resolving 
the difference shall be as follows: 

(1) The State shall be notified in 
writing of the disagreement and 
afforded an opportunity to request a 
review of the difference by the Regional 
Administrator, Family Support 
Administration. 

(2) The State shall respond to the 
difference notification within 28 
calendar days of receipt of such 
notification agreeing, or indicating 
reasons for disagreeing, with the Federal 
finding. Responses postmarked by the 
28th calendar day after the date of the 
receipt of the difference letter shall be 
deemed to have met the time frame. If 
the deadline is a Saturday, Sunday, legal 
holiday, or an office closing, the 
deadline shall be extended to the next 
business day. If the State fails to 
respond within the 26-day time frame, 


the Federal finding shall be the final. 
decision of the Department. 

(3) The Regional Administrator shall 
respond to the State within 21 calendar 
days of receipt of the reconsideration 
request. The response shall either be a 
decision on the State’s request, or an 
indication that the decision will be 
delayed pending further review of 
applicable laws, regulations, or policies. 

(4) lf the State disagrees with the 
Regional Administrator's decision, it 
may seek review with the Quality 
Control Review Panel. The appeal 
request shall be postmarked by the 28th 
calendar day after the receipt of the 
Regional Administrator's decision, or 
the Regional Administrator's decision 


' shall be the final decision of the 


Department. If the deadline is a 
we Sunday, legal holiday, or an 
office closing, the deadline shall be 


extended to the next business day. The 


State shall forward an informational 
copy of its appeal request to the 
Department's regional office concurrent 
with submittal of its request to the 
Review Panel. The State may submit to 
the Panel any documentation 
appropriate to substantiate its position 
as part of its appeal request. However, 
the appeal to the Panel can cnly be 
based on issue(s) raised during the 
initial appeal to the Regional 
Administrator. 

(5) The Quality Control Review Panel 
shall evaluate all of the pertinent 


evidence submitted and shall notify the | 


State of its decision (with a target date 
of 60 calendar days following the receipt 
of the State’s appeal request). Unless the 
Secretary chooses to review individual 
difference cases, decisions of the Panel 
shall be made on the record and shall 
constitute the findings of the Secretary 
for establishing a State’s payment error 
rate for the fiscal year. 


§ 205.43 Determination of payment error 
rates and disallowances of federal financial 
participation for erroneous payments. 

(a) Purpose. This section sets forth the 
rules and procedures for calculating 
State AFDC error rates and for 
disallowing Federal financial 
participation (FFP) to the States with 
erroneous payments in excess of the 
national standard for a fiscal year. 

(b)}:Definitions. In addition to the 


_ definitions in §§ 205.40(b) and 205.41(b), 


the following definitions apply to this 
section. Sa 

(1) Child support collection rate 
means the ratio of— 

(i) The sum of the number. of AFDC 
cases reported by the State IV-D agency 
for each quarter in the fiscal year for 
which an assignment was made under 
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section 402{a}{26} of the Social Security 
Act and a collection was made, to. 

(ii) The sum of the number of AFDC 
cases with such assignments reported 
by the State IV-D agency for each 
quarter in the fiscal year. 

(2) National child support collection 
rate for a fiscal year means the ratio of 
the sum of the number of cases 
(including AFDC arrears only cases) 
described in paragraph (b)(1){i) of this 
section reported by all States for 
quarters in the fiscal year, to the sum of 
the number of cases described in 
paragraph (b){1)(ii) of this section 
reported by all States for quarters in the 
fiscal year. 

(3) National overpayment rate means 
the ratio of the fotal amount of 
erroneous assistance payments made by 
all States to the total amount of 
assistance paid by all States for the 
fiscal year. (This is equivalent to the 
ratio of the average monthly erroneous 
assistance payment per case to the 
average monthly assistance payment 
per case for all States.} The rate shall be 
computed as the ratio of the sum, over 
all States, of the product of each State's 
average monthly caseload and regressed 
average monthly erroneous assistance 
payment per case, to the sum, over all 
States, of the product of each State's 
average monthly caseload and average 
monthly assistance payment per case 
for the fiscal year. 

(4) National standard means the 
national overpayment rate for the fiscal 
year or four percent, whichever is larger. 

(5) National underpayment rate 
means the ratio of the total amount of 
assistance that should have been but 
was erroneously not paid for the fiscal 
year, to the total amount of assistance 
paid by all States. (This is equivalent to 
the ratio of the average monthly amount 
of assistance payment per case that 
should have been but was erroneously 
not made to the average monthly 
assistance payment per case for all 
States.) The rate shall be computed as 
the ratio of the sum, over all States, of 
the product of each State's average 
monthly caseload and regressed average 
monthly amount of assistance payment 
per case that should have been but was 
erroneously not made, to the sum, over 
all States, of the product of each State's 
average monthly caseload and average 
monthly assistance payment per case 
for the fiscal year. 

(6) Overpayment rate means the ratio 
of the total amount of erroneous 
assistance payments made by a State 
for the fiscal.year, to the total amount of 
assistance payments made. {This is 
equivalent to the ratio of the average 
monthly erroneous assistance payment 
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per case to the average monthly 
assistance payment per case in a State 
for thé fiscal year). The rate shall be 
computed as the ratio of the State's 
regressed average monthly erroneous 
assistance payment per case to the 
State’s average monthly assistance 
payment per case for the fiscal year. 
(For States that use disproportionate 
stratified sampling, the procedure shall 
be the same as the procedure in 
paragraph (b)(3) of this section, except 
“stratum” shall be substituted for 
“State”.) 

(7) Underpayment rate means the 
ratio of the total amount of assistance 
payments that should have been but 
was erroneously not made by a State for 
the fiscal year, to the total amount of 
assistance payment made. (This is 
equivalent to the ratio of the average 
monthly assistance payment per case 
that should have been but was 
erroneously not made by a State to the 
State’s average monthly assistance 
payment per case for the fiscal year.) 
The rate shall be computed.as the ratio 
of the regressed average monthly 
assistance payment per case that should 
have been but was erroneously not 
made by a State to the State’s average 
monthly assistance payment per case 
for the fiscal year. (For State's that use 
disproportionate stratified sampling, the 
procedure shall be the same as the 
procedure in paragraph (b){5) of this 
section, except “stratum” shall be 
substituted for “State”.) 

.(c} General. All error rates for a State 
shall be based on a double sampling 
methodology which includes a 
statistically valid State sample of cases 
selected each month during the fiscal 
year, followed by a statistically valid 
Federal subsample of cases selected 
from the State completed samples. The 
State error rate shall be the point 
estimate of the regression estimator as 
set forth in the QC Manual. 

(d) Error rate notification. The target 
date for the Department of notify each - 
State of its overpayment and 
underpayment rates and the national 
overpayment and underpayment rates 
shall be one year after the end of the 
annual sample period or within 30° ~ 
calendar days of the resolution by the 
Quality Control Review Panel of all 
differences, pursuant to § 205.42(i)(5), 
whichever is later. 

({e) Determination of disallowances in 
Federal matching funds. If a State's 
overpayment 'rate for a fiscal year : 
exceeds the national standard; Federal 
matching funds to the State-shall be 


reduced. The procedure - determining ; 


the disallowance for a fiscal year shall 
be as follows: 

(1) State adjusted overpayment rate. 
A State with an underpayment rate . 
below the national underpayment rate 
in a fiscal year shall have its 
overpayment rate reduced by the 
amount by which the national 
underpayment rate exceeds the State’s 
underpayment rate. 

(i) A State shall use the underpayment 
reduction earned in a fiscal year one 
time only, either in the year in which it 
was earned, or in one of the following 
two years. Only one underpayment 
reduction shall be applied in any one 
year. A reduction earned in one year 
shall not be used to reduce an 
overpayment rate of a prior year. 

Example: The State was disallowance 
liable in 1992 and 1993 and had earned 
reductions for low underpayments in 1991, 
1992 and 1993. The State can apply either the 
1991 or 1992 reduction to the 1992 
overpayment rate. If the 1991 reduction is 
applied to the 1992 error rate, the State can. 
then apply either the 1992 or 1993 reduction 
to the 1993 error rate. If in 1992, the State 
applied the 1992 reduction, then either the 
1991 or the 1993 reduction can be applied to 
the 1993 error rate. If in 1993, however, the 
State applied the 1993 reduction, then the 
1991 reduction can no longer be used since it 
was not used in the year it was earned or one 
of the following two years. 


(ii) At the request of a State, the 
Department shall apply the reduction, 
described in paragraph (e)(1)(i) of this 
section in determining the State’s 
overpayment rate for either of the two 
following years instead of in 
determining the State's error rate for the 
fiscal year to which the reduction would 
otherwise apply. The request shall be 
made in writing within 30 calendar days 
from the date of receipt of notification 
described in paragraph (d) of this 
section. 

(2) Basic disallowance amount. If a 


‘State's overpayment rate for 4 fiscal 
year, adjusted as described in paragraph 
~ {e)(1) of this section, exceeds the 


national statidard for the fiscal:year, the 
amounit of the basic disallowance shall 
be the-product of— ~ 

(i) The Federal share of the State’s - 
total AFDC payments for the. fiscal year; 

{ii} The difference between the State’s 
adjusted overpayment rate and the 
more standard for the fiscal year; 
ath ' 

(iii) The ratio of the amount obtained 
in paragraph (e}(2)(ii) of this section, to 
the national standard. 

(3) Reduction of the basic” 
disallowance amount for overpayment 
recoveries. A State's basic disallowance 
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amount for a fiscal year shall be - 

reduced to reflect AFDC overpayment 
recoveries by the State. The amount of 
the reduction shall be the product of— 

(i) The Federal share of payments 
recovered in the fiscal year; and 

(ii) The ratio of the amount obtained 
in paragraph (e)(2)(ii) of this section, to 
the State’s adjusted overpayment rate. 

(4) Reduction for improvement in . . 
child support collections. If a State's 
child support collection rate is greater 
than the national child support 
collection rate for the fiscal year, or is 
greater than the average of the State’s 
child support collection rates for the 
three preceding fiscal years, the State’s 
disallowance amount shall be further 
reduced. The amount of the reduction 
shall be the product of— 

(i) The amount of the basic 
disallowance calculated in paragraph 
(e)(2) of this:section minus the amount of 
the reduction calculated in paragraph 
(e)(3) of this section, and 

(ii) The larger of— 

‘ (A) The ratio of the difference 
between the State and the national child 
support collection rate, to the national 
child support collection rate for the 
fiscal year; or 

(B) The ratio of the difference 
between the State’s child support 
collection rate for the fiscal year and the 
State’s average child support collection 
rate for the preceding three fiscal years, 
to the State's average child: support 
collection rate for the preceding three 
fiscal years.- 

(5) Final disallowance amount. The 
amount of disallowance imposed on the 
State by the Secretary shall be the 
amount of the disallowance calculated 
in paragraph (e)(2) of this section minus 
the sum of the amounts of reductions _ 
calculated in paragraphs (e)(3) and (eX4) 
of this section. 

Example: All references are. to 
paragraph.(e) of this section. .. 
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Calculation: 
1. State adjusted overpayment rate, paragraph— 
{e)(1)=8.0—(3.0-2.8)=7.8% © ae 
2. Basic disallowance amount, paragraph— 
(e)(2)()=$5,000,000 of ea 
(e)(2)i) =7.8—6.0= 1.8% 
(e)(2){iii) = 1.8/6.0=0.30 
~* “Amount= $5,000,000 x 1 '8%X0.30=$27,000 
3 Reduction for overpayment recoveries, 
“ paragraph— 
(e)(3)=$5,000 
(e)(3)() =1.8/7.8=0.231 
Amount= ‘ 


(e)(4)()=$27, 000--$1, 155 $25,845 
(e)4)iA) = (16.0 — 12.0)/12.0=0.333 
(©)(4)(iMB) = (16.0 14.0)/14,0=0.143° 

"Since 0.333 is larger than 0.143, then the— 

: =$25,845 x0.333=$8,606 


‘disallowance, paragraph— 
(e)(5)=$27,000—($1, 195-798,000)2817250 


(f) Disibiinionos hnttiaation and 

payment schedule. The Department 
shall notify the States with overpayment 
rates above the national standard of 
their imposed disallowances (with a _- 
target date of 60 calendar.days after the 
release of the error rates for the fiscal 


year). . 

(1) A State subject to a disallowance. - 
shall pay the amount of its disallowance 
within 45 calendar days of the date of 
the notification, or negotiaté an © 
agreement with the Department to repay 
ithe disallowance with interest in 


- calendar quarterly installments over a — 


period not to. exceed 30 months 
beginning not later than the first: 
calendar quarter after the date of the 
_ receipt of the notification. 


(2) If a State fails topay the amount of | 


the imposed disallowance as specified 
in paragraph (f)(1) of this-section, the 
Department shall reduce the Federal 
- matching funds otherwise payable to the 
State under the Social Security Act by 
amounts sufficient to recover the: 
amount of disallowance with interest. - 
(3) Interest.on the.unpaid amount of 


the State’s disallowance shall accrue at 
the-overpayment rate established under _ 


section 6621(a)(1) of the Internal. 
Revenue Code of 1986 beginning 45 
calendar days.after the date the State ~ 


receives notice of the disallowance. If a 


subsequent appeal by the State is 
decided in the State's favor, the 

. Department shall repay to the State all 
payments made with interest from the 
date payment is received at the same 
accrued rate applicable to unpaid 
disallowances. 

(g) Administrative review of 
disallowances. A State may appeal the 
imposition of the disallowance to the 
Departmental Appeals Board in writing 


within 60 calendar days after the receipt 


of the notification described in 
paragraph (f), The Board shall consider 


the-State’s appeal in accordance with 45 


CFR 


part.16. 
(1): The Board shall not review, but 
shall inccrporate by reference in its 
disallowance determination, the 
decisions on difference cases made by 
the Quality Control Review Panel or the 


(2): If the Board does not decide an 


appeal within 90 calendar days after the 
date on the State’s notice of appeal, 
interést on the unpaid disallowance 
amount shall be suspended beginning 
with the 90th calendar days and ending. 
on the date of the Board’s final decision, 
except to the extent of that the Board 
finds that the State caused or requested 
the delay. 

(h) Judicial review of disallowances. 
A State may appeal a decision by the 


Departmental Appeals Board, including 


a decision incorporated by the Board on 
a difference:case, to the Federal district 
court within 90 calendar days after the 
date of the decision by the Board. Court 
review shall be on the record 


' established in the Departmental 
-. Appeals Board review and shall be in 


accordance with the standards of 
review prescribed by title 5, U:S.C., 
section 706(2), subparagraphs (A) 
through (E). © 


$205.44. [Reserved] 


{FR Doc. 91~14343 Filed'6~14-81; 8:45 am] 


BILLING CODE 4150-04-" 


Office of Child Support Enforcement 
45 CFR Part 304. 


AGENCY: Office of Child Support 
Enforcement (OCSE)/HHS. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
amend Federal-regulations to prohibit 
Federal funding under the he Child Support 
Enforcement (IV-D) program for costs of 
guardians ad litem appointed to 
represent minors in IV-D actions. This 
change would made clear in regulation 
OCSE policy that costs of guardians ad 
litem are general State costs and are, 
therefore, not eligible for. Federal 
financial participation (FFP). 

DATES: Consideration will be given to 
comments received by August 16, 1991. 
ADDRESSES: Send comments to Director, 
Office of Child Support Enforcement, 
Family Support Administration, 370 


_ L'Enfant Promenade, SW.., 4th floor, 


27723 


Washington, DC 20447. Attention: 
Director, Policy and Planning Division, - 
Mail Stop: OCSE/PPD. Comments will 
be available for public inspection 
Monday through Friday; 8:30-a.m. to 5 
p.m,.on the 4th floor of the Department's 
offices at the above address. - 

Marilyn R. Cohen at (202) 401-5366. 
SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act ” 


This regulation contains no 
information collection requirements that 
are subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980 
(Pub. L. 96-511). 

Statutory Authority 

This regulation is proposed under the. 
authority granted to the Secretary by 
section 1102 of the Social Security Act . 
(the Act). Section 1102 of the Act 
requires the Secretary to publish 
regulations that may be necessary for 
the efficient administration of the 
functions for which he is responsible 
under the Act. 


Background 

The Child Support Enforcement 
Program was established under Title IV- 
D of the Act for the purpose of 
establishing paternity and obtaining and 
enforcing the support obligations owed 
by absent parents. Each State must have 
in effect an approved State IV-D plan 
which complies with the Federal 
standards incorporated in the Act and in 
OCSE regulations, Federal funding at 
the applicable matching rate is available 
for services and activities made 
pursuant to an approved Title IV-D 
State plan which are determined by the 
Secretary to be necessary expenditures. 

Federal regulations at § 304.10 provide 
that ‘as a condition for FFP, the. 
provisions of 45 CFR part 74 which 
estabiish uniform administrative 
requirements and cost principles shall 
apply to all grants made to States under 
the IV-D program. Guidance for 
determining which services and 
activities meet the necessary 
expenditure test is provided by the 
Office of Management and Budget's 
(OMB) Circular A-87, “Cost Principles — 
for. State and Local Governments”. 
Section C.1.a, made applicable here by 
45°CFR 74-.171, provides that allowable 
costs must “(b)e necessary and 
reasonable for proper and efficient 
administration of the grant programs, be 
allowable thereto under these 
principles; and except as specifically 
provided herein, not be a general 
expense required to carry out the overall 
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responsibilities of State for} local * * * 


If the context of the IV-D program, 
are considered 


instituted solely for IV-D child support 
enforcement purposes would not be 
reimbursed. In the past, requests for 
reimbursement of costs for legislative 


costs are general State expenses. 

Recently, States have requested FFP 
for costs of guardians ad litem to 
represent minors in IV-D litigation. For 
the most part, these States have general 
State laws which require that guardians 
ad litem must be appointed in any 
actions brought against a minor, 
including a minor defendant (e.g., 
putative father). The generally 
understood purpose of a guardian ad 
litem is to provide legal counsel. Black’s 
Law Dictionary defines a guardian ad 
litem as a person “appointed by the 
court to prosecute or defend, in behalf of 
an infant or incompetent, a suit to which 
he is a party, and such guardian is 
considered an officer of the court to 
represent the interests of the infant or 
ee in the litigation.” Although 

we agree that there may be a necessary 

duty to be performed by a guardian ad 
litem in the general sense, the primary 
issue to consider in the context of IV-D 
funding is whether the costs of 
guardians ad litem are appropriately the 
responsibility of the IV-D program or a 
general State expense required to carry 
out the overall responsibilities of State 
and local governments. As discussed in 
more detail below, we do not believe 
that the costs of guardians ad litem are 
necessary and reasonable costs 
associated with the proper and efficient 
administration of the Title IV-D 
program. This regulation proposes to 
add these costs to the list of 
expenditures for which FFP is not 
available. 
Regulatory Provisions 

Examples of circumstances in which a 
court may appoint a guardian ad litem 
include actions in which a child sues his 
parent, such as for injuries sustained 
due to the parent's negligent operations 
of a motor vehicle; or cases involving 
sterilization of a mentally retarded - 
minor on a parent's petition. If a parent 

or general guardian is unavailable or is 
in conflict with the child, the court may 
appoint, in accordance with common 


law practice, someone to represent the 
interests of the infant in the grievance or 
cause of action. For example, in child 
custody disputes between parents, most 
States, either by statute or case law, 
afford the court discretion to appoint a 
guardian ad litem to represent the 
children, who, although not named 
parties, may have a substantial stake in 
the outcome of the case. 

Other common examples of when 
courts typically appoint guardians ad 
litem are when a minor child has an 
interest in an insurance policy, an 
inheritance, a workers’ compensation 
claim, or the ownership of a bank 
saan Additionally, courts have 

pointed guardians ad litem to protect 
the inte interests of children called as 
witnesses in their parents’ divorce 
action. 

In nearly every State, child abuse and 
neglect that a guardian ad litem be 
appointed for the child in all civil 
judicial proceedings arising from a 
report of abuse or neglect. Hence, 
juvenile and family courts, before whom 
these issues are adjudicated, routinely 
appoint guardian ad litem to represent 
the minor children involved. 

These examples illustrate that the use 
of guardian ad litem is not restricted to 
IV-D purposes. In fact, States 
customarily engage guardians ad litem 
on a routine basis in a variety of 
contexts where the interests of children 
may be affected by the actions taken or 
results accomplished. These are general 
state expenses which arise from a basic 
recognition that the child’s interests in 
many actions may differ from those of 
its parents or the State. As a result, laws 
provide that are entitled to 
legal counsel when a vital interest of 
theirs is being litigated. Therefore, the 
costs of guardians ad litem would be 
incurred in the absence of the IV-D 
program. We believe these costs are a 
generally responsibility of State or local 
governments. 

Accordingly, we propose to amend 45 
CFR 304.23 by adding a new paragraph 
(k) which would prohibit Federal 
funding for costs of guardians ad litem 
appointed to represent minors in IV-D 
actions. 


Executive Order 12291 


The Secretary has determined, in 
accordance with Executive Order 12291, 
that this proposed rule does not 
constitute a “major” rule for the 
following reasons: 

(1) The annual effect on the economy 
would be less than $100 million; 

(2) This rule would not result in a 
major increase in costs or prices for 
consumers, individual industries, 
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Federal, State or local government 
agencies, or geographic regions; and 

(3) This rule would not result in 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

Although this proposed rule prohibits 
Federal funding for certain costs, we 
expect the additional costs to States to 
be less than $100 million. 


Regulatory Flexibility Analysis 

The Secretary certifies, under 5 U.S.C. 
605(b), as enacted by the Regulatory 
Flexibility Act (Pub. L. 96-354), that this 
proposed regulation will not result in a 


significant impact on a substantial 
number of small entities. The primary 


impact is on State governments which 
are not considered small entities under 
the Act. 


List of Subjects in 45 CFR Part 304 


Child support, grant programs/social 
programs. 
(Catalog of Federal Domestic Assistance 
Programs No. 93.023, Child Support 
Enforcement Program} 

Dated: March 13, 1991. 
Jo Anne B. Barnhart, 
Director, Office of Child Support 
Enforcement. 

Dated: May 10, 1991. 
Louis W. Sullivan, 
Secretary. 


PART 304—[ AMENDED] 


For the reasons discussed above, we 
propose to amend 45 CFR part 304 as 
follows: 

1. The authority citation for part 304 
continues to read as follows: 


Authority: 42 U.S.C. 651 through 655, 657, 
1302, 1396a(a}(25}, 1396b(d}(2}, 139b{o). 
1396b(p), 1396(k). 

2. 45 CFR 304.23 is amended by 

the introductory text and 


repul 

by adding a new paragraph (k) to read 

as follows: 

$304.23 Expenditures for which Federal 

financial participation is not available. 
Federal financial participation at the 

applicable matching rate is not avellabte 

for: 


(k} The costs of guardians ad litem 
appointed to represent minors in IV-D 
actions. _. 


[FR Doo. 61-14904 Filed 6-14-61; 845 em] 


“BILLING CODE 4150-04-M 
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COMMISSION ; 
47 CFR Part 73 
[MM Docket No. 89-532; RM-7010} 


Radio Broadcasting Services; Brawley 
and El Centro, CA 


AGENCY: Federal Communications : 
Commission. 


ACTION: Proposed rule: dismissal of. 


summary: This document dismisses a 
petition filed on behalf of Brawley 
Broadcasting Company, license of 
Station KWST{FM), Brawley, California, 
based upon the lack of an expression of 
interest in pursuing the proposal by the 
petitioner. See 54 FR 50003, December 4, 
’ 1989. With this action, the proceeding is 
terminated. 

ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and: Order; MM Docket No. 89-532, : 
adopted May 31, 1991, and released June 
12, 1991. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 
1919 M Street NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 
Commission's copy contractors, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street NW., Washington, DC 
20036. " 


List of Subjects in 47 CFR Part 73 © 
Radio broadcasting. 


Federal Communications Commission. 
. Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. : 

[FR Doc. 91-14368 Filed 6-14-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
{MM Docket No. 89-597, RM-7118 and RM- 
7321] 


Radio Broadcasting 
and D’iberville, MS 


_ AGENCY: Federal Communications 
Commission. 


... ACTION: Proposed rule. 


summary: This document is a Request 
for Supplemental Information from John 
F. White (“petitioner”), permittee of 
Station WOTC, Channel 250C2, Wiggins, 


Services; Wiggins 


~ Mindisaippt on his proposal to change - 
the community of license for Channel 
250C2 from Wiggins to D'Tberville, 
Mississippi, and modify his construction 
permit accordingly. See 55 FR 326, 
January 4, 1990. Petitioner is requested 
to provide information to show whether 
D'Iberville is deserving of a first local 
service or whether it should be credited 
with all of the aural services licensed to 
the Biloxi-Gulfport, Mississippi 
Urbanized Area. No additional 
counterproposals may be submitted 
since an opportunity for filing — 
counterproposals has been provided. 
DATES: Comments must be filed on or 
before August 5, 1991. 


ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: David D. Oxenford, Lisa C. 
Wilson, Fisher, Wayland, Cooper & 
Leader, 1255—23rd Street NW., suite 
800, Washington, DC 20037. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 


‘Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Request 


. for Supplemental Information, MM 


Docket No. 89-597, adopted May 30, 
1991, and released June 12, 1991. 

The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 
1919 M Street NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 


-Commission’s copy contractors, 


Downtown Copy Center, 1714 21st Street 
NW.,; Washington, DC 20036, (202) 452- 
1422. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should:note 


~ that from the time a Notice of Proposed 


Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte-contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


27725 


Federal Communications Commission. 
Andrew J. Rhodes, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. _. : 
[FR Doc. 91-14369 Filed 6-14-91; 8:45 Sam) 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 91-152; RM-7085, RM- 
7092, RM-7225, RM-7352, RM-7437 and 
RM-7714] 

Radio Broadcasting Services; ia 
Pontotoc, Winona, Coffeeville, and 
Rienzi, MS, and Bolivar, Middleton, 
Selmer, and Ramer, TN 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document is issued: in 
response to six separately filed, 
conflicting petitions for FM allotments 
and channel substitutions in ‘Mississippi 
and Tennessee. See Supplemental 
Information, infra. 

DATES: Comments must be filed on or 

before August 5, 1991, and reply — 

comments on or before August 20, 1991. 

ADDRESSES: Federal Communications 

Commission, Washington, DC 20554. In 

addition to filing comments with the 

FCG, interested parties should serve the 

petitioner, or its counsel or — 

as follows: 

Rod Callahan, President, Tupelo 
Communications, Inc., 20 Emerson 
Street, Crafton, Pittsburgh, 
Pennsylvania 15205 

Billy J. Crabb; Middleton Broadcasters, 
27 Edgemont, Tupelo, Mississippi 
38801 

Coffeeville Broadcasters, Ltd.,; 1210 
South 12th Street, Gadsden, Alabama 
35901 

M. Scott Johnson, Catherine M. Grofer, 
Gardner, Carton & Douglas, 1001 
Pennsylvania Avenue NW.., suite’750- 
N, Washington, DC 20004 (Counsel for 
Slatton-Quick Co., Inc.). John A. 
Borsari, Borsari & Kump, 900 
Severiteenth Street NW.., suite 900, 
Washington, DC 20036 (Counsel for 
State Line Broadcasting). 

Jack W. Ivy, Rt. 1, Box 419, Belmont, 
Mississippi 38827. 

FOR FURTHER INFORMATION CONTACT: 

Kathleen Scheuerle, Mass Media 

Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 

synopsis of the Commission's Notice of 

Proposed Rule Making, MM Docket No. 

91-152, adopted May 30, 1991, and 

released June 12, 1991. The full text of 

this Commission decision is available 





for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
’ be purchased from the Commission's 
copy contractors, Downtown Copy 
Center, 1714 21st Street NW., 
Washington, DC 20036, (202} 452-1422. 
Tupelo Communications, Inc., licensee 
of Station WSEL{FM), has requested the 
substitution of Channel 244Ci for 
Channel 244A at Pontotoc, Mississippi, 
and modification of the license for 
Station WSEL{FM} to specify Channel 
244(C1. There is a site restriction 17.7 
kilometers northeast of the community 
_ at coordina ‘es 34~23-00 and 88-53-40. 
To accommode te Channel 244C1 at 
Pontotoc, we shall propose the 
substitution of Channel 264A for 244A at 
Bolivar, Tennessee, Station WMOD, at 
coordinates 35-15-00 and 88-53-28, and 
the substitution of Channel 236A for 
244A at Winona, Mississippi, Station 
WONA(F¥} at coordinates 33-29-34 
and 89-45-17. Middleton Broadcasters 
has proposed the allotment of Channel 
264C3 to Middleton, Tennessee, as that 


community's first local service. There is 
a site restriction 6.3 kilometers 

northeast, at coordinates 35-06-37 and 
88-50-43. Slatton Quick Company, Inc., 


’ requests the substitution of Channel 


264A for 288A at Selmer, Tennessee, 
and modification of the license for 
Station WXOQ to specify Channel 264A 
at coordinates 35-13-11 and 88-40-23. 
State Line Broadcasting proposes the 
allotment of Channel 264C3 to Ramer, 
Tennessee, as that community's first FM 
broadcast service. There is a site 
restriction 2.2 kilometers northwest, at 
coordinates 35-05-00 and 88-38-24. 
Coffeeville Broadcasters, LTD., propeees 
the allotment of Channel 236A to 
Coffeeville, Mississippi, as that 
community’s first local service. The 
coordinates for Channel 236A are 33-58- 
36 and 89-40-30. Jack W. Ivy proposes 
the allotment of Channel 267A to Rienzi, 
Mississippi, as that community’s first 
local service. The coordinates for 
Channel 267A are 34-46-00 and 88-31- 
42. In accordance with § 1.420{g) of the 
Commission's Rules, we will not accept 
expressions of interest or require the 
petitioners to state the availability of 
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alternate cheinds for the Pontotoc 
substitution. 

Provisions of the hiedeints 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information 


1.415 and 1.420. 
List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
Federal Communications Commission. 
Andrew J. Rhodes, 
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 
[FR Doc. 91-14370 Filed 6-14-91; 8:45 am] 
BILLING CODE 6712-01- 





Notices 


This ‘section of the FEDERAL REGISTER 


Animal and Plant Health Inspection 
Service 


[Docket No. 91-076] 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice. 


SUMMARY: This document provides 
notice that an environmental 
assessment and finding of no significant 
impact has been prepared by the Animal 
and Plant Health Inspection Service 
concerning its authorization given to 
SyntroVet, Inc., to conduct limited field 
trials of a veterinary biological product, 
for a new recombinant derived live 
pseudorabies vaccine. The assessment 
indicates that the field testing of the live 
recombinant derived pseudorabies 
vaccine will not have a significant 
impact on the environment. Based upon 
this finding of no significant impact, the 
Animal and Plant Health Inspection 
Service has determined that an 
environmental impact statement need 
not be prepared. 

DATES: June 17, 1991. 

ADDRESSES: Copies of the 
environmental assessment and findi 

of no significant impact are available for 
public inspection at Veterinary 
Biologics, Biotechnology, Biologics, and 
Environmental Protection, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, room 829, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20762. Copies of the 
environmental assessment are also 
available upon request at this same 
address. 

FOR FURTHER INFORMATION CONTACT: 
Dr. David A. Espeseth, Deputy Director, 


Veterinary Biologics, Biotechnology, 
Biologics, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
Room 838, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782, 
(301) 436-8245. 

SUPPLEMENTARY INFORMATION: The 
Animal and Plant Health Inspection 
Service (APHIS) has prepared an 
environmental assessment and finding 
of no significant impact relative to its 
authorization to conduct limited field 
trials of a new recombinant derived live 
pseudorabies vaccine under the Virus- 
Serum-Toxin Act (VSTA) (21 U.S.C. 151 
et seq.) produced by SyntroVet, Inc. 

Under the VSTA, before a veterinary 
biological product can be licensed, it 
must be shown to be pure, safe, potent, 
and efficacious. Field testing is 
necessary in order to satisfy vaccine 
safety requirements as a prerequisite to 
licensing of the live virus vaccine under 
the VSTA. In the course of reviewing the 
testing protocol for the recombinant 
derived pseudorabies vaccine, APHIS 
ass the impact on the environment 
of authorizing the manufacturer to 
conduct field testing of the product in 
six States as set forth in the 
environmental assessment. 

The environmental assessment and 
finding of no significant impact provides 
the public with documentation of 
APHIS’ review and analysis of 
environmental effects which may be 
associated with the gathering of 
information in these limited field trials. 

The facts supporting APHIS’ arm of 
no significant impact are summarized 
below and are contained in the 
environmental assessment. 

1. The new SyntroVet pseudorabies 
vaccine is attenuated. Genetic 

engineering procedures were used to 
produce four gene deletions in the 
genome of the Iowa strain. One deletion 
destroyed the viral thymidine kinase 
(TK) gene, the function of which is 
required for viral replication in host 
nervous system tissue and pathogenic 
effects. In addition, the second deletion 
removed portions of the internal and 
terminal repeat regions, also producing 
an attenuating effect. These deletions 
reduced ee of ae ao in 
c virus. 

“Raacnvconenton Sever 
SyntroVet pseudorabies vaccine can be 
differentiated serologically from animals 


- infected with wild type virus. Two 
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additional deletions in the new vaccine 
destroyed genes coding for viral 
glycoprotein X (gpX or gpG) and 
glycoprotein 1 (gp1 or gpE). Destruction 
of these genes eliminated the potential 
for host antibody production to these 
two glycoproteins in vaccinated 
animals. Antibodies reactive to these 
proteins, however, were detected after 
challenge with wild type virus in both 
previously vaccinated and control 
animals. This provides a serological 
method for differentiation between 
vaccinated and infected hosts, a 
capability which will facilitate 
epidemiological studies. 

2. The new SyntroVet pseudorabies 
vaccine is both safe and efficacious. The 
vaccine virus was shown to be avirulent 
in pigs and other susceptible species 
and yet fully capable of eliciting 
protective immunity against challenge 
with wild type pseudorabies vaccine in 
swine vaccinated at three days of age. 

3. The new SyntroVet pseudorabies 
virus is stable. Reversion to virulence 
was not observed in backcross studies 
during three sequential passages of the 
new SyntroVet pseudorabies virus 
isolated from the respiratory tract of 
susceptible infected piglets. In addition, 
backpassages of virus was successful 
only when virus was expanded in cell 
culture, but not when actual respiratory 
secretions were used as inoculum. 

4. The new SyntroVet pseudorabies 
vaccine is non-pathogenic to man. This 
conclusion is based on the fact that wild 
type parent virus is not pathogenic to 
man. Since the genome of the new 
SyntroVet pseudorabies virus in 
deficient {four gene deletions) in 
comparison with wild type virus, it is 
reasonable to conclude that the new 
SyntroVet pseudorabies virus is also 
nonpathogenic to man. 

5. The new SyntroVet pseudorabies 
virus is not oncogenic. It is genetically 
deficient in comparison to the parental 
wild type virus, which is widely 
distributed in nature and contains no 
known oncogene or cancer-causing 
substance. 

6. The new SyntroVet pseudorabies 
vaccine is derived from the same 
parental strain closely related to a 
licensed pseudorabies vaccine construct 
which has been safely used since 1987. 
Ten million doses of this vaccine have 
been distributed, and to date, no 
adverse findings have been reported. 





Based on the foregoing,. APHIS has 

determined that the field testing of the 

_new recombinant derived live... 
pseudorabies vaccine would have no 
significant impact on the human 
environment. 

The environmental assessment ‘and 
finding of no significant im: has been 
prepared in accordance. with (1) The 
National Environmental Policy Act of. 
1969 (NEPA) (42 U.S.C. ry 2 seq.); (2) 

‘Regulations of the Council for. 
Environmental Quality for implementing 

- the Procedural Provisions of NEPA (40. 
CFR Parts 1500-1508); (3) USDA 

‘regulations implementing NEPA (7 CFR 
part Ib); and (4) APHIS guidelines 
implementing NEPA (44 FR 50381-50384, 
August 28, 1979, and 44 FR 51272-61274, 
August 31, 1979). 

Done in Washington, DC, this 12th day of 

June 1991, 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-14336 Filed 6-14-91; B45 am] 


AGENCY: Forest Service, USDA. 
ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: Notice is hereby given that 


the Forest Service, USDA, will prepare a 
Supplement to the 1990 Final « ~ 
Environmental Impact Statement (EIS) 
for the Siuslaw National Forest Land 
and Resource Management Plan (The 
Plan). THe EIS Supplement will consider 
a range of alternatives for managing the 
Oregon Dunes National. Recreation Area 
eS part of the Siuslaw 

ational Forest. Current management 
direction for the ODNRA is contained in 
a ODNRA plan issued in May of 1979 
which was incorporated 
The Plan. Any change in management 
direction for the ODNRA will result in 
amending The Plan. The Record of 
Decision for The Plan specifies that the 
ODNRA management direction revision 
is to be completed by March 1993. 

Alternatives considered will include a 
no-action alternative which would 

. continue current management-direction. 
Other alternatives will consider 
differing levels and mixes of. pinat 
management activities. and programs. 

ce They will be based on issues identified. 
-. in preliminary scoping with interested. . 


anged into . 


- publics, agency olives and. other : 


federal, state and local entities. The 
ODNRA is located on the central 
Oregon coast between the communities. 
of Florence and Coos Bay/North Bend 
within Lane, Douglas, and Coos . .. 
counties. 


The agency invites written comments ‘ 


on the scope of this project, In addition, 
the agency gives notice of this analysis _ 
so that interested and affected people . 


are aware of how they may participate. 
_and contribute to the final decision. _. 


" DATE: Comments concerning the scope 


and implementation of this.proposal . 


~ must be received by July 17, 1991. 


ADDRESSES: Submit written comments 
and suggestions concerning the scope of 
the analysis.to Ranotta McNair, Area 
Ranger, Oregon Dunes National 
Recreation Area, Reedsport OR. 

FOR FURTHER INFORMATION CONTACT: 
Questions:and comments about this 
Supplement should be directed to Mike: 
Harvey, Project Leader, Oregon Dunes 
National Recreation Area, 855 Highway 


Avenue, Reedsport, OR 97467; phone © 


(503) 271-3611. 
SUPPLEMENTARY INFORMATION: Congress 
established the Oregon Dunes National 
Recreation Area on March 23, 1972 to 
provide for: 


the public outdoor recreation use and 
enjoyment of certain ocean shorelines and 
dunes, forested areas, fresh water lakes, and 
recreational facilities in the State of Oregon 
by present and future generations and the 
conservation of scenic, scientific, historic, 
and other values contributing to public 
enjoyment of such lands and waters . . . 


The ODNRA is comprised of 32,185 
acres, of which approximately 26,000 - 
acres are within the National Forest 
lands system; the remaining acres are a 
mix of state, county and private lands. 
The ODNRA includes 38 miles of ocean 
beach, with about 14,000 acres of non- 
vegetated sand. The ODNRA hosts 
approximately two million visitors each 
year and accommodates a wide: variety 
of outdoor recreation activities. It - 
features unique sand dunes ecosystems 
as well as a wide variety of other ».° - 
ecosystem types within the relatively 
small land base. Water resources - 


include 32 freshwater lakes, two major ' 


rivers (Siuslaw and Umpqua) and three 
smaller streams (Siltcoos, Tahkenitch, 
and Tenmile). Facilities include-14 fee 
campgrounds, 21 day use or staging . 
areas, approximately 25 miles of trails 
and the ODNRA headquarters in 
Reedsport. 


Public participation will be expecially ' 


important in the planning process. The - 
Forest Service will be seeking. - 


information, comments, and assistance 


. from Federal, state, and lecal agencies, 


ne 


* available for pub 
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and other individuals or org 


anizations. ~ 
_ who may be interested in or affected by 
- the proposed actions. This information . 


eee 
plement. The participation will start 


3 scoping which includes: 


1. Identifying potential issues; } 
‘2e}eentifying issues to be analzed in 


insignificant inaues or 


<— 


3, Eliminating 
re those which have been covered by @ 
.. televant: ee environmental - 


process; *: 
4. Identifying project information. 


5. Exploring additional altemnatives: 
6. Identifying potential environmental - 
effects of the proposed action and 
alternatives (i.e. direct, indirect; and 
cumulative effects and connected ~~ 
actions); and 
7. Determining potential cooperating 
agencies and task assignments. ' 
The public will be asked'to assist in. 
review of alternatives and za 
environmental consequences in: the draft 


. Supplement to the EIS. Public: comments 


on.the draft i will be used to” 
develop the final Supplement. 
The draft Supplement is expected to” 


‘ be filed with the Environmental ° 


Protection roy (EPA) and to be - 
c review July 1992. 

Copies of the draft Supplement will be 
distributed to interested and affected 
agencies, organizations, and members of 
the public for their review and comment. 

EPA will publish a notice of _- 
availability of the draft Supplement. in 
the Federal Register. The comment © 
period on the draft Supplement will be 
90 days from the date the EPA notice 
appears in the Federal Register. It is 
very important that those interested in 
the management of the ODNRA say 
participate at that time. 

‘To assist the Forest Service in. 
identifying and considering issues and 
concerns on the proposed action, - 


_ comments on the draft Supplement 


should be as specific as possible. It is. 


_also helpful if comments refer to specific 


pages or chapters of the draft 
Supplement. Comments may also. 
address the adequacy of the draft — 


. Supplement or the merits of the 


alternatives formulated and discussed in 
the statement. (Reviewers may wish to 


- refer to the Council on Environmental 


ually Regulations for implementing 
the procedural provisions of the - . 

National Environmental Policy Act at 40 

CFR 1503.3 in addressing these points). 
The Forest Service believes itis 


. important to give reviewers notice at 
- this early stage of several: court rulings. 


related te public participation in the. 
environmental review process. First,. : 
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reviewers of a draft Supplement must 
structure their participation in the. 
environmental review of the proposal so 
that it is meaningful and alerts an 
agency to the reviewer's position and 
contentions. Vermont Yankee Nuclear 
Power Corp v. NRDC, 435 U.S. 519, 553 
(1978). Also, environment objections 
that could be raised at the draft 
Supplement stage but that are not raised 
until after completion of the final 
Supplement may be waived or 
dismissed by the courts. City of Angoon 
v. Hodel, 803 £.2d 1016, 1022 (9th Cir, 
1986) and Wisconsin Heritages, Inc. v. 
Harris, 490 F. Supp. 1334, 1338 {E.D. Wis. 
1980). Because of these court rulings, it 
is very important that those interested in 
this proposed action participate by the 
close of the comment period so that 
substantive comments and objections 
are made available to the Forest Service 
at a time when it can meaningfully 
consider them and respond to them in 
the final Supplement. To assist the 
Forest Service in identifying and 
considering issues and concerns on the 
proposed action, comment on the draft 
Supplement should be as specific as 
possible. 

The final Supplement is scheduled to 
be completed March 1993. In the final 
Supplement, The Forest Service is 
required to respond to comments and 
responses received during the comment 
period that pertain to the environmental. 
consequences discussed in the draft 
Supplement and applicable laws, . 
regulations, and policies considered in 
making the decision regarding this 
proposal. John F. Butruille, Regional 
Forester, Pacific Northwest Region, is.. 
the responsible official. As the 
responsible official he will document the 


decision and reasons for the decision in — 


the Record of Decision. That decision 
will be subject to Forest Service appeal 
regulations (36 CFR 217). 

Dated: June 7, 1991. 
Charles F. Krebs, 
Acting Regional Forester. 
[FR Doc. 91-14297 Filed 6-14-91; 8:45 am] 
BILLING CODE 3410-11-m 


COMMISSION ON CIVIL RIGHTS 
Economic and Employment 
Opportunities for Minorities and 
Women at the New Denver Airport, 
CO.; Briefing Forum - : 

June 12, 1991. 

AGENCY: Commission on Civil Rights. 


Place: Radisson Hotel, 1550 Court 
Place, Denver, Colorado. ' 


Time and Date: Thursday, June 20, 
1991, 9 a.m.-9:30 p.m.; Friday, June 21, 
1991, 9 a.m—1:00 p.m. 

Status: Open to the public. 

MATTER TO BE CONSIDERED: Bri 
Forum on Economic and Employment 
Opportunities for Minorities and 
Women at the New Denver Airport. 

Time and Date: Thursday, June 20, 
1991, 9 a.m.-9:30 p.m.; Friday June, 21, 
1991, 1 p.m.-—4:45 p.m. 

CONTACT PERSON FOR MORE 
INFORMATION: Barbara Brooks, Press 
and Communications Division, (202) 
376-8312. 

Emma Monroig, 

Solicitor. ' 

[FR Doc. 91-14386 Filed 6-14-91; 8:45 am} 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration. 

Title: Antarctic Marine Living — 
Resources Conservation and 
Management Measures. 

Form Number: NOAA Forms 88-211, 
88-211A, 88-211B, and 88-211-C; OMB- 
0648-0194. 

Type of Request: tec for revision 


_of a currently approved collection. 


Burden: 4 respondents; 48 reporting 
hours; average hours per response—12__ 
hours. 

Needs and Uses: The requirements are 
pursuant to Antarctic Marine Living 
Resources Act (1984) regulating 
harvestng in and importing from the 
Antarctic. Forms/Logbooks will be used 
to collect information from an 
anticipated four respondents for the 
conservation/management of resources 
and to meet treaty obligations of the 
Convention on the Conservation of 
Antarctic Marine Li Resources. 

Affected Public: tndividuals, business 
or other for-profit. 

Frequency: On occasion. 

Respondent’s Obligation: Mandatory. 

OMB Desk Officer: Ronald Minsk, - 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 5312, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. Written 
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comments and recommendations for the 

proposed information collection should 

be sent to Ronald Minsk, OMB Desk 

Officer, Room 3208, New Executive 

Office Building, Washington, DC 20503. 
Dated: June 11, 1991. 

Edward Michals, 

Departmentai Clearance Officer, Office of 

Management and Organization. 

[FR Doc. 91-14299 Filed 6-14-91; 8:45 am] 

BILLING CODE 3510-CW-M 


Agency information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: U.S. Travel and Tourism 
Administration (USTTA). 

Title: Industry Survey. 

Form Number: Agency-none; OMB. 

Type of Request: New. 

Burden: 2500 respondents; 834 burden 
hours. Average minutes per response is 
20. 

Needs and Uses: This survey is being 


. conducted to have the travel and 


tourism industry evaluate the programs 
and services provided by USTTA. 
Results will allow USTTA to determine 
the value of programs/services and - 
where improvements can be made. OMB 
will receive input on how the industry 
feels USTTA should be funded. 

Affected Public: The travel and 
tourism industry. 

Frequency: One time only. 

Respondent's Obligations: Voluntary. 

OMB Desk Officer: Marshall Mills, 
395-7340... 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-3271, 
Department of Commerce, Room 5327, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshall Mills, OMB Desk Officer, 
Room 3208, New Executive Office 
Building, Washington, DC 20503. 

Dated: June 12, 1991. 
Edward Michals, 

Department Clearance Officer, Office of 
Management and Organization. 

[FR Doc. 91-14300 Filed 6-14-91; 8:45 am] 
BILLING CODE 3510-CW-m 
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People’s Republic of China 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 
EFFECTIVE DATE: June 17, 1991. 
FOR FURTHER INFORMATION CONTACT: 
David C, Smit!:, Office of Antidumping 
Investigations, Import Administration, 
U.S. Department of Commerce, room 
B099, 14th Street and Constitution 

‘ Avenue, NW., Washington, DC 20230; 
telephone (202) 377-3798. 


Initiation 
The Petition 


On May 22, 1991, U.S. Fittings Group, 
an ad hoc trade association, filed with 
the Department of Commerce (the 
Department) an antidumping duty 
petition on behalf of the United States 
industry producing certain carbon steel 
butt-weld pipe fittings (butt-weld pipe 
fittings). In accordance with 19 CFR 
353.12, the petitioner-alleges that imports 
of butt-weld pipe fittings from the 
People’s Republic of China (PRC) are 
being, orare likely to be; sold in the 
United States as less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (the Act), 
and that these imports are materially 
injuring, or threaten material injury to, a 
U.S. industry. U.S. Fittings Group 
supplemented its petition on June 7, 
1991. 

The petitioner has stated that it has 
standing to file the petition because it is 
an interested party, as defined in'19 CFR 
- 353.2(k), and because it has filed the - 
petition on hehalf of the U.S. industry 
producing butt-weld pipe fittings. If any 
interested party, as described in 19 CFR 
353.2(k) (3), (4), oe or (6), wishes to 
register support-for, or opposition to,-this 
‘investigation; please file written’ = - - 
notification with the Assistant Secretary 
for Import Administration. vs 


United States Price and Foreign Market 
Value 


Petitioner based United States price 
(USP) on November 1990 price. _ 
quotations for butt-weld pipe fittings 
produced in the PRC, which were . 
obtained from a representative of a 
trading company. The prices petitioner 
obtained were quoted CIF West Coast 
of the United States. Petitioner reduced 
USP for ocean freight, marine insurance, 
_ and brokerage based on the difference 

__ between customs value and CIF value, 


as reported in the Department's IM-145 
statistics for 1990. 
Petitioner, alleging that the PRC is a 
nonmarket economy (NME) country 

within the meaning of section 773(c) of 
the Act, based foreign market value 
(FMV) on three methodologies. Method 
(1) bases FMV on the factors of 
production of one of the petitioning 
firms and values those factors in 
Thailand and, where surrogate 
information was not reasonably ; 
available for overhead and packing, in 
the United States, Method (2) employs 
the factors of production. of one of the 
petitioning firms and values those 
factors in India and, where surrogate 
information was not reasonably 
available for overhead and packing, in 
the United States. Petitioner also 
included the statutory minimums of ten 
percent for general expenses and eight 
percent for profit in methods (1) and (2). 
Method (3) bases FMV on Thai export — 
prices to the United States. 

The Department has not accepted 
methods (1) and (3) contained in the 
petition as the basis for FMV because in 
recent cases India has been found to be 
more comparable to the PRC than 
Thailand, pursuant to section 
773(c)(1}(B). We have accepted methods 
(2) for purposes of this initiation. Based 
on this method, petitioner alleges 
dumping margins ranging from 30.8 to 
182.9 percent. 


Initiation of Investigation 


Under 19 CFR 353.13(a), the 
Department must determine, within 20 
days after a petition is filed, whether the 
petition properly alleges the basis on 
which an antidumping duty may be 
imposed under section 731 of the Act, 
and whether the petition contains 
information reasonably available to the 
petitioner supporting the allegations. We 
have examined the petition on butt-weld 
pipe fittings from the PRC and find that 
it meets the requirements of 19 CFR: 
353.13(a). Therefore, we are initiating an 
antidumping duty investigation to 
determine whether imports of butt-weld 
pipe fittings from the PRC are being, or 
are likely to be, sold in the United States 
at less than fair value. 

In accordance with 19 CFR 353.13{b) 
we are notifying the International Trade 
Commission (ITC) of this action. 

Any producer or reseller seeking 
exclusion from a potential antidumping 
duty order must submit its request for 
exclusion within 30 days of the date of 
the publication of this notice. The 
procedures and requirements regarding 
the filing of such requests are contained 
in 19: CFR 353.14. 

Pursuant to section 771(18) of the Act - 
and based on prior investigations, the 


PRC in.pe DOME, attton wil here He: 
opportunity to comment on this issue 


- and whether foreign market value 


should be based on prices or costs in the 
NME in the course of this investigation. 
The t further presumes, 
based on the extent of central control in 
an NME, that a single antidumping duty 
margin is appropriate for all exporters. 
Only if NME exporters can demonstrate 
an absence of central government 
control with respect to the pricing of 
exports, both in law and in fact, will 
they be entitled to separate, company- 
specific margins. (See, Final 
Determination of Sales at Less Than 
Fair Value: Sparklers from the People’s 
Republic of China (56 FR 20588, May 6, 
1991) for a discussion of the information 
the Department considers in this 
regard). 

In accordance with section 773(c), 
FMV in NME cases is based on NME 
producers’ factors of production (valued 
in a market economy country). Absent 
evidence that the PRC government has 
selected which factories produce for the 
United States, for purposes of the 
investigation we intend to base FMV 
only on those factories in the PRC which 
produce butt-weld pipe fittings for 
export to the United States. 


Scope of Investigation 


The products covered by this 
investigation are carbon steel butt-weld 
pipe fittings, having an inside diameter 
of less than 360 millimeters (14 inches), 
imported in either finished or unfinished 
form. Unfinished butt-weld pipe fittings 
that are not machined, not tooled and 
not otherwise processed after forging 
are not inlcuded in the scope of this 
investigation. These formed or forged 
pipe fittings are used to join sections in 
piping systems where conditions require 
permanent, welded connections, as 
distinguished from fittings based on 
other fastening methods (e.g., threaded, 
grooved, or bolted fittings): Carbon steel 
butt-weld pipe fittings are currently 
classified under subheading 7307.93.30 
of the Harmonized Tariff Schedule . 
(HTS). Although the HTS subheadings 


_ are provided for convenience and 


customs purposes, our written 
description of the scope of this 
proceeding is dispositive. 
Preliminary Determination by ITC 


The ITC. will determine by July 8, 1991, 
whether there is a reasonable indication 
that imports of butt-weld pipe fittings 
from the PRC are materially injuring, or 
threaten material injury to, a U.S. 


_ industry. If its determination is negative, 


the investigation will be terminated. If 
affirmative, the Department will make 
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its preliminary determination on or 
before October 29, 1991, unless the - 


investigation is terminated pursuantto — 


19 CFR 353.17 or the preliminary ere 
determination is extended pursuant Se: 
19 CFR 353.15: 

This notice is published pursuant to 
section 732{c)(2) of the Act and 19 CFR. 
353.13(b). 

Dated: June 11, 1991. 

Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 91-14356 Filed 6-14-91; 8:45 ami 
BILLING CODE 3510-DS-M: 


[A-475-802] 
industrial Belts and Components and 


AGENCY: International Trade 
Administration/ Import Administration, 
Department Commerce. 

ACTION: Notice of preliminary results of 
antidumping duty administrative review, 


SUMMARY: In response to a request by 
the petitioner, the Department of 
Commerce has conducted an 
administrative review of the 
antidumping duty order on industrial :: 
belts and components and parts thereof, 
whether cured or uncured, (hereinafter 


referred to as industrial belts) from Italy. 


The review covers one manufacturer 
and exporter of this merchandise to the 
United States, and the period February 
1, 1989 through May:31, 1390. As:a result 
of the review, the Department has 
preliminarily determined that.a dumping 
margin exists. 

Interested parties are invited to 
comment on these preliminary results: 
EFFECTIVE DATE: June 17, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Megan Pilaroscia or Jeffrey Laxague, 
Office of Agreements Compliance, 
International- Trade Administration, U.S. 
Department of Commerce, Washington, . 
DC 20230; telephone (202) 377-3793. 
SUPPLEMENTARY INFORMATION: 


Background 


On June 14, 1989, the Department of 
Commerce (‘the Department”) 


published in the Federal Register (54 FR: 


25313) the antidumping duty order on 
industrial belts from Italy. On June 29, 
1990, the petitioner requested that we 
conduct an administrative review of the 
February 1; 1989 through May 31, 1990 
period. We published a notice of 
initiation of the antidumping 
administrative review on July 26, 1990 


(55 FR-30490).. The Department ‘has now 
conducted this administrative review-in 
accordance with:section 751 of the Tariff 
Act of 1990 ("the Tariff Act") oe S. C. 
1675): 


maine 


“Imports covered by the feview are 
shipments of industrial belts and 
components and parts thereof, whether . 
cured or unctired, from Italy. The 


‘covered merchandise consists of V-belts 


and synchronous industrial belts used 


_ for power transmission. These include 
“V-belts and synchronous belts, in part or 


wholly of rubber or plastic; and _ 
containing textile fiber (including glass - 
fiber) or steel wire, cord or strand, and 
whether in endless (i.e., closed loops) 
belts, or in belting in lengths or links. 
This review excludes conveyor belts 
and automotive belts as well as front 
engine drive belts found on equipment 
powered by internal combustion 
engines, including trucks, tractors, 
buses, and lift trucks. ; 
During the period of review, the 
merchandise was classifiable under 


- Harmonized Tariff System (“HTS”) . 
~ subheadings 3926.90.55, 3926.90.56, 


3926.90.57, 3926.90.59, 3926: 90:60, 
4010.10.10, 4010.10.50, 4010.91.11, 
4010.91.15, 4010.91.19, 4010.91.50, 
4010.99.11, 4010.99.15, 4010.99.19, 
4010.99.50, 5910.00.10, 5910.00.90, and 
7326.20.00. The HTS subheadings are 
provided for convenience and Customs 
purposes. The written description 
remain dispositive. 

The review covers the shipments of 
one manufacturer and exporter of ' 
industrial belts from Italy to the United ' 
States and the first review period, 
beginning on February 1, 1989 and 
ending.on May 31, 1990. 


United States Price - 


In calculating the United States price, 
the Department used purchase price or 
exporter’s sales price (“ESP”), both as 
defined in section 772 of the Tariff Act, 
as appropriate. United States price was 
based on the packed f.o.b., c.i.f., or ex 
works price to unrelated purchasers in, 
or fot exportation to, the United States. 

We made adjustments of ESP sales for 
ocean freight, foreign inland and marine 
insurance, U.S. and foreign inland. 
freight, U.S. and foreign brokerage and 
handling charges, U.S. import duties, 
cash discounts, commissions, repacking. 
in the United States, warranties, credit 
expenses, inventory carrying expenses, 
and indirect selling expenses. No 
adjustments -were made.to ere 
price sales. 
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Foreign Market Value 


In calculating foreign market value, 
the Department used home market price’ 


‘ as defined in section 773 of the Tariff 


Act since sufficient quantities of such or 
similar merchandise were sold in the 
home ‘market to provide a basis for 
comparison. Home market price was 
based on the packed c.i-f. or f.0.b. price 
to unrelated purchasers in the home 
market: We:‘made adjustments, where 
appropriated, for inland freight and 
insurance, rebates, cash discounts, 
technical'service expenses, inspection, 
quality control and testing expenses, 
credit expenses, ‘and other direct selling 
expenses, differences in cost 
attributable to differences in physical 
characteristics of the merchandise, and 
difference in packing. We made further 
adjustments, where applicable, for 
indirect selling expenses to offset U.S. 
commissions and U.S. selling expenses 
deducted in ESP calculations, but not 
exceeding the amount of those U.S. 
commissions or indirect selling 
expénses. No other adjustments were 
claimed or allowed. 


Preliminary Results of the Review 


As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine that 
the following margin exists: 


DINGO BIBL DO nani csssevcdeccterorers 


Parties to the proceeding may request. 
disclosure within 5 days of the date of 
publication of this notice. Any interested 
parties may request a hearing within 10 
days of publication: Any hearing, if 
requested, will be held 44 days after the 
date of publication of this notice or the 
first workday thereafter. . 

Case briefs and/or written comments 
from interested parties may be 
submitted not later than 30 days after 
the date of publication. Rebuttal briefs 
and rebuttals to written comments, 
limited to issues raised in the case briefs 
and comments, may be filed not later 
than-37 days after the date of 
publication. The Department will 
publish final results of this © © 
administative review, including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

The Department shall determine, and 
the Customs Service-shall assess, 
antidumping duties on all appropriate 
entries: Individuals differences between 
United States price and foreign market 
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value may vary from the 


751(e){1) {18 U.S.C. 1675 (a}{1)} of the 
Tariff Act, a cash deposit of estimated 
antidumping duties based on the above 
margin shall be required. The cash 
deposit rate for all other exporters/ 
producers shall be 80.47 percent for 
shipments of industrial belts covered by 
this review. This deposit requirement, 
when imposed, shall remain in effect 
until publication of the final results of 
the next administrative review. 

This administrative review and notice 
are in accordance with section 751{a){1) 
of the Tariff Act (19 U.S.C. 1675{a}{1)) 
and section 353.22 of the Commerce 
regulations (19 CFR 353.22(c){5}. 

Dated: June 11, 1991. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration 

[FR Doc. 91-14358 Filed 6-14-91; 8:45 am] 
BILLING CODE 3510-DA-M4 


[A-570-807] 


Postponement of Final Antidumping 
Duty Determinations: Oscillating Fans 
and Ceiling Fans From the People’s 
Republic of China 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

EFFECTIVE DATE: June 17, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Steven Lim, Office of Antidumping 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW, 
Washington, DC 20230, at (202) 377— 
4087. 


POSTPONEMENT: On June 3 and June 4, 
1991, respectively, Durable Electrical 
Metal Factory Ltd./Parawind Ltd./ 
Paragon Industries (Durable), a 
respondent in the oscillating fans 
investigation accounting for a 
proportion of exports of the subject 
merchandise, and CEC Electrical 
Manufacturing (international) Co., Ltd./ 
CEC Industries (Shenzhen) Ltd./CEC 
(USA) Texas Group, Inc. {CEC}, and 
Wing Tat Electric Manufacturing Co., 
Ltd./China Miles Co., Ltd. (Wing Tat), 
respondents in the ceiling fans 
investigation accounting for a significant 
proportion of exports of the subject 
merchandise, requested that the 


with 
section 735{a}(2} of the Tariff Act of. 


1930, as amended (the Act): csongens 
1673d{e){2)}. Accordingly, we 

postponing the dete of the final 
determinations until not later than 
October 18, 1991. 

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary no later than 
September 9, 1991, and rebuttal briefs no 
later than September 16, 1991. In 
accordance with 19 CFR 353.38(b), we 
will hold public hearings, if requested, to 
afford interested parties an opportunity 
to comment on arguments raised in case 
or rebuttal briefs. Tentatively, the 
oscillating fans and ceiling fans hearings 
will be held on September 19, 1991, at 9 
a.m. and 1:30 p.m., respectively, at the 
U.S. Department of Commerce, Room 
4830, 14th Street and Constitution 
Avenue NW, Washington, DC 20230. 
Parties should confirm by telephone the 
time, date, and place of the hearings 48 
hours before the scheduled time. 

This notice is published pursuant to 
section 735(d) of the Act and 19 CFR 
353.20{(b}{2). 

Dated: June 11, 1991 
Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-14360 Filed 6-14-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-586-087} 


Portable Electric Typewriters From 
Japan; Final Results of Antidumping 
Duty Administrative Review 


AGENCY: Import Administration/ 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of final results of 


antidumping duty administrative review. 


SUMMARY: On April 5, 1991, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty order on 
portable electric typewriters from Japan. 
The review covers one manufacturer/ 
exporter of this merchandise to the 
United States, Canon, Inc., and the 
period May 1, 1987 through April 30, 
1988. 


We gave interested parties an 
opportunity to comment on our 
preliminary results. No comments were 
received. 

The final margin for Canon, Inc., is 
88.85 percent. 

EFFECTIVE DATE: June 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Tom Prosser or Maureen Flannery, 
Office of 


International Trade Administration, U.S. .. 


- Department of Commerce, Washington, 


DC 20230; telephone: (202) 377-2923. 
SUPPLEMENTARY INFORMATION: 


Background 


On April 5, 1991, the Department of 
Commerce (the Department) 5 
in the Federal Register (56 FR 14080) the 
preliminary results of its administrative 
review of the antidumping duty order on 
portable electric typewriters (PETS) 
from Japan {45 FR 30618, May 9, 1980). 
We have now completed this 
administrative review, in accordance 
with section 751 of the Tariff Act of 1930 
{the Tariff Act). 


Scope of the Review 


Imports covered by the review are 
shipments of non-automatic PETs from _ 
Japan that do not incorporate a 
calculating mechanism. The 
merchandise is coon classified 
under Harmonized Tariff System (HTS) 
item numbers 8469.21.00 and 8469.29.00. 
During the review period, this 
merchandise was classifiable under 
Tariff Schedules of the United States 
Annotated (TSUSA) item number 
676.0510 and, in some cases, under 
TSUSA item number 676.0540. HTS and 
TSUSA members are provided for — 
convenience and Customs purposes. The 
written description remains dispositive. 

This review covers one manufacturer/ 
exporter of Japanese PETs to the United 
States, Canon, Inc. (Canon), and the 
period May 1, 1987 through April 30, 
1988. 


Analysis of Comments Received 


We invited interested parties to 
comment on the preliminary results. No 
comments were received. 


Final Results of the Review 


Canon declined to respond to the 
Department's questionnaire for the May 
1, 1987—April 30, 1988, period. In a letter 
to the Department, Canon 
acknowledged that, as a result, the 
Department could use the best 
information otherwise available (BIA) 
for Canon for this period. We have used 
as BIA the highest rate for a responding 
firm for this period. (See Portable 
Electric Typewriters from Japan, Final 
Results of Antidumping Duty 
Administrative Review (56 FR 14072, 
April 5, 1991).) We have determined the 
final margin to be: 
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The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
instructions directly to the Customs. 
Service. - 

As.provided for by section 751{a)(1) of 
the Tariff Act, a cash deposit of 
estimated antidumping duties based on 
the above margin will be seer for 
Canon, Inc. For any shipments of. 
merchandise manufactured or tsa 
by any of the remaining known 
manufacturers/ exporters not covered in 
this review, the cash.deposit will. 
continue to be at the rates published in 
the final results of the last 
administrative review for each of those 
firms. For any future entries of this 
merchandise from a new exporter, 
whose first shipments occurred after 
April 30,1988, and who is unrelated to 
any reviewed firm or any previously 
reviewed firm, a cash deposit of 
estimated antidumping duties of 88.85. 
percent shall be required. These deposit 
requirements are effective for all — 
shipments of portable electric. 
typewriters (including automatic 
portable electric typewriters and 
portable electric typewriters with . 
calculating mechanisms)-entered, or: 
withdrawn from warehouse, for 

consumption on or after the date of 
publication of this notice and shall 
remain in effect until the publication of.- 
the final results of the next 
administrative review. 

This administrative review and notice 
is in accordance with section 751{a)(1) 
of the Tariff Act (19 U.S.C. 1675(a}(1)) 
and 19 CFR 353.22. 


Dated: June 4, 1991. 
. Eric L. Garfinkel, 


Assistant Secretary fe for Import 
Administration. 


[FR Doc. 91-14359 Filed 6-14-91; 8:45 am] 
BILLING CODE 3510-DS-™ 


[A-549-807] 


~ Initiation of Antidumping 
investigation: Certain mene ee Steel 


Butt-Weld Pipe Fittings From Thailand. 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce, 
EFFECTIVE DATE: June 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Michelle A. Frederick, Office of 
Antidumping-Investigations, Import 
Administration, U.S. Department of 
Commerce, room B099, 14th Street and. - 
Constitution Avenue NW., Washington, 
DC 20230; telephone (202) 377-0656. > 


The Petition 
On May. 22,1991, U.S. Fittings Group, 

an ad hoc trade association filed with 
the Department of Commerce (the . 
Department) an antidumping duty. 
petition on behalf of the United States 
eee eee enon enthen steel 

utt-we pe fittings (butt-weld pipe . 

fittings)..In accordance with 19 CFR . 


- 353.12, the petitioner alleges that imports 


of butt-weld pipe fittings from Thailand 
are being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (the Act), 
and that these imports are materially 
injuring, or threaten material injury to, a 
US. industry. U.S, Fittings Group 
supplemented its petition on June 7, 
1991. 

. The petitioner has stated that it has 
standing to file the petition because it is 
an interested party, as defined in 19 CFR 
353.2(k), and because it has filed the 
petition on behalf of the U.S. industry 
producing butt-weld pipe fittings. If any 
interested party, as described in 19 CFR 
353.2{k) (3), (4), (5), or (6), wishes to 
register support for, or opposition to, this 
investigation, please file written 
notification with the Assistant Secretary 
for Import Administration. 


United States Price and Foreign Market 


Value 


‘Petitioner based United States Price 
(USP) on price quotations supplied in an 
affidavit by one of the U.S. producers. 
The affidavit states prices at which a 
Thai producer sold the subject 
merchandise for export to the United 
States in September, November, and 
December 1990. These: prices are CIF, 
duty paid, and include importer’s mark- 
up. Petitioner reduced USP for ocean 
freight, marine insurance, and brokerage 
based on the percentage difference 
between customs value and CIF value, 


--as'reported in the Department's IM-145__. 


statistics for 1990. Petitioner has no 
information‘on the amount of the 
importer’s mark-up and thus made no 
downward adjustment to USP: Petitioner 
also reduced USP for customs duties.in 
accordance with section 772(d)(2)(A) of 
the Act: «. 

Petitioner states that it had no 
reasonable means of obtaining home 
market or third country prices: - 
Therefore, petitioner based foreign 
market value (FMV) on constructed 
value (CV), in accordance with section 
773{e) of the Act. Petitioner’s-estimate of 
FMV is:based on one of the petitioning 
firm's costs of manufacture, adjusted to 
reflect Thai.costs for seamless:steel 
pipe, electricity, labor, and fringe 
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benefits. Petitioner valued overhead and 
packing on actual U.S. costs, as these 
were the only costs reasonably 
available to it. Furthermore, petitioner 
added the statutory minimums of ten 
percent for general expenses and eight 
percent for profit. 


Petitioner alleges dumping margins 
ranging from zero to 52.6 percent. 


Initiation of Investigation 
Under 19 CFR 353.13{a), the 
Department must determine, within 20 


days after a petition is filed, whether the 
petition properly alleges the basis on 


. which an antidumping duty may be 


imposed under section 731 of the Act, 
and whether the petition contains 
information reasonably available to the 
petitioner supporting the allegations. We 
have examined the petition on butt-weld 
pipe fittings from Thailand and find that 
it meets the requirements of 19 CFR 
353.13(a). Therefore, we are initiating an 
antidumping duty investigation to. 
determine whether imports of butt-weld . 
pipe fittings from Thailand are being, or 
are likely to be, sold in the United States 
at less than fair value. 

In accordance with 19 CFR 353.13{b): . 
we are notifying the International Trade 
Commission {ITC) of this action. 

Any producer or reseller seeking 
exclusion from a potential-antidumping 
duty order must submit its request for 
exclusion within 30 days of the date of 
the publication of this notice. The 
procedures and requirements regarding 
the filing of such requests are contained 
in 19 CFR 353.14. 


Scope of Investigation 


The products covered by this 
investigation are carbon steel butt-weld 
pipe fittings, having an inside diameter 
of less than 360 millimeters (14 inches), 
imported in either finished or unfinished 
form. Unfinished butt-weld pipe fittings 
that are not machined, not tooled and 
not otherwise processed after forging 
are not included in the scope of this 
investigation. These formed or forged 
pipe fittings are used to join sections in 
piping systems where conditions require 
permanent, welded connections, as 
distinguished from fittings based on 
other fastening methods (e.g.,. threaded, 
grooved, or bolted fittings). Carbon steel 
butt-weld pipe fittings are currently 
classified under subheading 7307.93.30 
of the Harmonized Tariff Schedule 
(HTS). Although the HTS subheadings 
are provided for convenience and 
customs purposes, our written 
description of the scope of this 
proceeding is:dispositive. 
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Preliminary Determination by ITC 
The TTC will determine by July 8, 1991, 
whether there is a reasonable indication 


industry. If its determination is 
the investigation will be terminated. If 
affirmative, the Department will make 
its preliminary determination on or 
before October 29, 1991, unless the 
investigation is terminated pursuant to 
19 CFR 353.17 or the preliminary 
determination is extended pursuant to 
19 CFR 353.15. 

This notice is published pursuant to 
section 732(c}{2) of the Act and 19 CFR 


[FR Dec. 91-14357 Filed 6-14-91; 8:45 amj 
BELLING CODE 3510-DS-t 


Short-Supply Review: Certain Large 
Diameter Pipe 


AGENCY: Import Administration, 
International Trade Administration, 


(“Secretary”) hereby announces.a 
review and request for comments on a 
short-supply request for 11,200 net tons 
of certain large diameter pipe for the 
third quarter of 1991 under Paragraph 8 
of the U.S.-Japan steel arrangement. 
SHORT SUPPLY REVIEW NUMBER: 53. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 4{b}(3}{E) of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886.{1989) (“the Act”), and section 
357,104{b) of the Department of 
Commerce's Short-Supply Procedures, 


19 CFR § 357.104{b) (“Commerce's Short- 


Supply Procedures”), the Secretary 
hereby announces that a short-supply 
request is under review with respect to 
certain large diameter pipe (“LDP”). On 
June 10, 1991, the Secretary received an 


Government of the United States of 
America Concerning Trade in Certain 
Steel Preducts for 11,200-net tons of 
American Petroleum Institute grade K- 
70 submerged arc wéided steel pipe, 30 
inches in diameter, and with a wall 


thickness of 0.30 inch. This pipe is for 
the construction of the Transwestern 
Seaeatinince tes adbccennessit 
quarter 
1991. Enron is requesting a short-supply 
allowance for this material because 
domestic manufacturers of LDP are 
unable to meet Enron's needs for this 


pipe 
ntial foreign supplier has no regular 
spot Homnace avatietie: darting thee 


period. ‘ 

Section 4(b){4){B}(ii) of the Act and 
§ 357.106(b)(2) of Commerce’s Short- 
Supply Procedures require the Secretary 
to make a determination with respect to 
a short-supply petition not later than the 
30th day after the petition is filed, unless 
the Secretary finds that one of the 


’ following conditions exist: 1) The raw 


steelmaking capacity utilization in the 
United States equals or exceeds 90 
percent; 2) the importation of additional 
quantities of the requested steel product 
was authorized by the Secretary during 
each of the two immediately preceding 
years; or 3) the requested steel product 
is not produced in the United States. 
The Secretary finds that none of these 
conditions exists with respect to the 
requested product, and therefore, the 
Secretary will determine whether this 
product is in short supply not later than 
July 10, 1991. 
COMMENTS: Interested parties wishing to 
comment upon this review must send 
written comments not later than June 24, 
1991 to the Secretary of Commerce, 
Attention: Import Administration, Room 
7866, U.S. Department of Commerce, 
Pennsylvania Avenue and 14th Street, 
NW., Washington, DC 20230. Interested 
parties may file replies to any comments 
submitted. All replies must be filed not 
later than 5 days after June 24, 1991. All 
documents submitted to the Secretary 
shall be accompanied by four copies. 
Interested parties shall certify that the 
factual information contained in any 
submission they make is accurate and 
complete to the best of their knowledge. 
Any person who submits information 


thereby 
treat that information as proprietary. 
Information that the Secretary 
designates as proprietary will not be 
disclosed to any person {other than 
officers or employees of the United 
States Government who are directly 
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placed in the public record. All : 
comments concerning this review must 
reference the above noted short-supply 


' gumber. 


FOR FURTHER INFORMATION CONTACT: 
Mark B. Brecht! of Richard O. Weible, 


Avenue and 14th Street NW.; 
Washington, DC 20230, (202) 377-1386 or 
(202) 277-0159. 
Dated: June 12, 1991. 
Marjorie A. Chorlins, : 
Acting Assistant Secretary for Import 
Administration. 


[FR Doe. €1~14400 Filed 6-14-t:; 845 am} 
BILLING CODE 3510-D0S-™ 


nanan Administration 


National Medal of Technology 
Nomination; Deadiine Extension 


AGENCY: Office of Technology 
Commercialization; T. 


Administration, 
ACTION: Notice of extended deadline. 


SUMMARY: This notice announces an 


companies for the National Medal of 
Technology. Nominations closed 
September 30, 1991 but will now be 
extended until October 30, 1991. 
FOR FURTHER INFORMATION OR 
NOMINATION PACKAGES, CONTACT: 
Dr. Paul Braden, Manager, National 
Medal of T: Nomination 
Evaluation Committee, U.S. Department 
of Commerce, 14th and Constitution 
Avenue NW.., Herbert C. Hoover 
Building, Room 4418, Washington, DC 
20230 (202) 377-5572. 

SUPPLEMENTAL INFORMATION: A 
nominee for the National Medal of 
Technology must be a U.S. Citizen; 
consist of up to four U.S. citizens who 
share an award jointly; or be a U.S.- 
owned company, defined as a : 
partnership a penal Sn Saree 
out a commercial or industrial 
enterprise, and which is substantially — 
owned by citizens of the U.S. 


Nominations are solicited in two 


promotion of technology or 
ene ii 
technological manpower. Selections 
the promotion of technology will be 
focussed on: - 
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© Technology transfer from public 

organinntianes 
* Promotion of advanced 
manufacturing F 

¢ Companies best 
technology management 

* General product and process 
innovations. . 

Selections for the promotion of 
technological manpower will be for 
strengthening ae 
competent workforce 

¢ Alleviation of Sateen 
shortages; and 

e Motivation and improved 
performance of the existing workforce. 

Dated: June 10, 1991. 

Deborah L. Wince-Smith, 


Assistant Secretary for Technology Policy. 
[FR Doc. 91-14361 Filed 6-14-91; 8:45 am} 
BILLING CODE 3510-16-M 


; and 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Defense Base Closure and 
Realignment Commission 


ACTION: Announcement of Public 
Deliberation Meetings of the Defense 
Base Closure and Realignment 
Commission. 


summary: Additional open public 
meetings of the Defense Base Closure 
and Realignment Commission will be 
held in Washington, DC and other 
locations in accordance with the 
following dates and times, and at 
specific meeting locations as shown, or 
to be determined and published 
subsequently in the Federal Register: - 
Washington, DC: Monday, June 17, 9:30 
a.m., room 334, Cannon House Office 
Building, First Street and Independence 
Ave., to receive congressional testimony 
and have public hearings on bases/ 
installations newly added to the base 
closure and realignment list as follows: 
Staten Island Naval Station, Corps of 
Engineers, Fort Totten, Fort Hamilton, 
Fort Pickett, Fort A.P. Hill, Port 
Buchanan, Indiantown Gap, Fort McCoy 
and MacDill Air Force Base; Monday, 
June 17, 1:30 p.m., Marines Recruit 
Training Depot, San Diego, CA, to 
receive testimony on the 

realignment or auien of the Naval 
Training Center, San Diego, Marine 
Training Depot, San Diego, Long Beach 
Naval Shipyard, and Naval Station 
Treasure Island; Tuesday, June 18, 2:30 


proposed closure or realignment of 
Goodfellow Air-Force Base; Thursday, 
June 20, 1 p.m., Plattsburgh Air Force 


Base, N.Y., to receive testimony on the 
proposed closure or realignment of 
Plattsburgh Air Force Base; Friday, June 
21, 3 p.m., Temple Theater, 8th Street 
and 24th Ave., Meridian, MS, to receive 
testimony on the closure or 
realignment of Naval Air Station, 
Meridian; Friday, June 21, 9 a.m., Naval 
Air Station, Kingsville, to receive 
testimony on the proposed closure or 
realignment of Naval Air Station, 
Friday, Saturday and 
Sunday, June 28, 29 and 30, 9:30 a.m., 


base closures and realignments. 

Less than 15 days notice is being 
given in some instances due to the 
inclusion on June 7 of additional 
installations and/or organizations for 
possible closure and realignment and 
the decision to hold public hearings on 
these additions prior to the statutorily 
mandated deadline. 
FOR FURTHER INFORMATION: 
Defense Base Closure and Realignment 
Commission, Mr. Cary Walker, Director 
of Communications and Public Affairs, 
202-653-0823. 

Dated: June 13, 1992. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-14436 Filed 6-13-91; 1:52 pm} 
BILLING CODE 3810-01-m 


DEPARTMENT OF ENERGY 
Energy Intormation Administration 


Forms EIA-1, 3, 4, 5, 6, 7A, and 20 
(Coal Program Package) 


AGENCY: Energy Information 
Administration, Department of Energy. 
ACTION: Notice of the proposed 
extension of the EIA-1, 3, 4, 5, 6, 7A, and 
20 (Coal Program Package) and 
solicitation of comments concerning 
proposed changes to the Coal Survey 


Forms. 


SUMMARY: The Energy Information 


Administration (EIA), as part of its 
continuing effort to reduce paperwork 
and respondent burden commie by the 
Paperwork Reduction Act of 1980, Pub. 
L. No. 96-511, 44 U.S.C. 3501 et seq.}, 
conducts a pre-survey consultation 
program to provide the general public 
and other Federal agencies with an 
opportunity to comment on proposed 
and/or continuing reporting forms. This 
program helps to ensure that requested 
data can be provided in the desired 
format, reporting burden is minimized, 


reporting forms are clearly understood, 


and the impact of collection 
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requirements on respondents can be 
properly assessed. Currently, EIA is 
soliciting comments concerning the 
proposed revisions and a three year 
extension of approval for its coal forms. 
These forms include: EIA-1, “Weekly 
Coal Monitoring Report—General 
Industries and Blast Furnaces;” EIA-3, 
“Quarterly Coal Consumption Report— 
Manufacturing Plant;” ELA-4 “Weekly 
Coal Monitoring Report—Coke Plants;” 
EIA-5, “Coke Plant Report—Quarterly;” 
EIA-6, “Coal Distribution Report;” ELA- 
7A, “Coal Production Report;” and EIA— 
20, “Weekly Telephone Survey of Coal 
Burning Utilities.”. 

DATES: Written comments must be 
submitted within 30 days of the 
publication of the notice. if you 
anticipate that you will be submitting 
comments, but find it difficult te do so 
within the period of time allowed by this 
notice, you should advise the contaet 
listed below of your intention to do so 
as soon as possible. 


ADDRESSES: Send comments to John 6. 
Colligan, Energy Information 
Administration, El-521, Forrestal 
Building, U.S. Department of Energy, 
Washington, DC 20585, (telephone 
number: 202-254-5465. 

FOR FURTHER INFORMATION OR TO 
OBTAIN COPIES OF THE PROPOSED FORMS 
AND INSTRUCTIONS: Requests for 
additional information or copies of the 
forms and instructions should be 
directed to John G. Colligan at the 
address listed above. 


SUPPLEMENTARY INFORMATION: 


I. Background 
II. Current Actions 
Ill. Request for comments 


I. Background 


In order to fulfill its responsibilities 
under the Federal Energy 
Administration Act of 1974 (Pub. L. No. 
93-275) and the Department of Energy 
Organization Act (Pub. L. No. 95-81}, the 
Energy Information Administration is 
obliged to carry out a central, 
comprehensive, and unified energy data 
and information program which will 
collect, evaluate, assemble, analyze, and 
disseminate data and information 
related to energy resource reserves, 
production, demand, and technology, 
and related economic and statistical 
information relevant to the adequacy of 
energy resources to meet demands in 
the near and longer term future for the 
Nation’s economic and social needs. To 
meet this responsibility, as well as 
internal DOE requirements that are 
dependent on accurate data, the EIA 
conducts statistical surveys that 
encompass each significant coal supply, 
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distribution and consumption activity in 
the United States. 


Il. Current Actions 


EIA proposes an extension with 
changes to its existing collections. These 
changes will have little impact on 
respondent burden, better reflect current 
industry operations and respond to 
congressional, Federal and public data 
users’ requirements. The proposed 
changes are summarized below: 


1. EIA-3 


a. Previous quarter's ending coal 
stockpile balance for verification will be 
pre-printed. 

b. A question regarding the plant's 
capability to generate one megawatt or 
more of electricity to allow for the 
identification and removal of duplicate 
data occurring on the Forms EIA-3 and 
EIA-867, and to provide updates to the 
frame for the ELA-867, “Annual 
Nonutility Power Producer Report” will 
be added. 


2. EIA-5 


a. Previous quarter's ending coal 
stockpile balance for verification will be 
pre-printed. 

b. A question regarding the plant's 
capability to generate one megawatt or 
more of electricity to allow for the 
identification and removal of duplicate 
data occurring on the Forms EJA-5 and 
EIA-867, and to provide updates to the 
frame for the EIA-867 will be added. 

c. Questions on quantities of coal and 
coke purchased/transferred, and the 
amount of breeze used in the 
carbonization process will be added. 
This information is needed to clarify the 
reporting of coke production and coal 
consumption for coke production. 


3. EIA-6 


a. Change the coal usage category 
from Electric Utilities to Electric 
Generation, to include nonutility coal- 
fired power producers. The new data 
will more accurately reflect the amount 
of coal used in the United States to 
produce electricity. 


4. EIA-7A 


a. Section IV (Coal Quality) to ask for 
the Btu, ash, sulfur, and moisture 
content of the coal reported in section 
ILC Production Quantity and Value was 
added. The responder is given the option 
to complete Section IV directly on the 
form, or submit a copy of a proximate 
analysis report for a representative coal 
sample. The purpose of collecting these 
data is to obtain basic coal quality 
information needed in supply analyses 
and modeling in support of the National 


Energy Strategy, Clean Air Act, and 
related policy and legislative programs. 
b. Section III Productivity delete Part 
A. Employment and Part C. Coal 
Preparation. The following data 
elements will no longer be collected: 


PartA 


* Total Direct Labor Hours; 

© Total Number of Production Days 
Worked; 

¢ Average Number of Employees per 
Shift; 

¢ Average Number of Shifts per. day; 

¢ Average Length of Production Shift; 


Part B 


¢ Percentage of coal prepared from 
underground mines; 

e Percentage of coal prepared from 
surface mines; 

¢ Total direct hours worked at 
preparation plant. 

Employment and direct labor hours 
will be published using data collected 
by the Mine Safety and Health 
Administration under the “Quarterly 
Mine Employment and Coal Production 
Report”, Form 7000-2. 


Ill. Request for Comments 


Prospective respondents and other 
interested parties should comment on 
the proposed extension and revisions. 
The following general guidelines are 
provided to assist in the preparation of 
responses. Please indicate to which form 
or forms your comments apply. 

As a potential respondent: 

A. Are the instructions and definitions 
clear and sufficient? If not, which 
instructions require clarification? 

B. Can the data be submitted using the 
definitions included in the instructions? 

C. Can data be submitted in 
accordance with the response time 
specified in the instructions? 

D. Public reporting burden (hours per 
response) for each of the following 
forms is shown below: 

EIA-1=1.@ hrs.; EIA-3=2@.5 hrs.; EIA- 
4=1.0hrs.; 

EIA-5=1.0 hrs.; EI[A-6= 1.5 hrs.; EIA- 
7A=1.21 hrs.; and EIA-20=1.0 hrs. 
How much time, including time for 

reviewing instructions, searching 

existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information, do you estimate it will 
require you to complete and submit the 
required form(s)? 

E. What is the estimated cost of 
completing these form(s), including the 
direct and indirect costs associated with 
the data collections? Direct costs should 
include all costs, such as administrative 
costs, directly attributable to providing 
this information. 
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F. How can the form(s) be improved? 

G. Do you know of any other Federal, - 
State, or local agency that collects 
similar data? If you do, please specify 
the agency, the data element(s), and the 
means of collection. 

As a potential user: 

A. Can you use data at the levels of 
detail indicated on the form(s)? 

B. For what purpose would you use 
the data? Be specific. 

C. How could the form(s) be improved 
to better meet your specific needs? 

D. Are there alternate sources of data” 
and do you use them? What are their 
deficiencies and/or strengths? 

EIA is also interested in receiving 
comments from persons regarding their ~ 
views on the need for the information 
contained in the Coal Program Package. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of the form(s); they also will 
become a matter of public record. 

Statutory Authorities: Sections 5(a), 5(b), 
13({b), and 52 of Pub. L. No. 93-275, Federal 
Energy Administration Act of 1974, 15 U.S.C. 
§§ 764(a), 764(b), 772(b), and 790a. 

Issued in Washington, DC June 11, 1991. 
Yvonne M. Bishop, 

Director, Statistical Standards, Energy 
Information Administration. 

[FR Doc. 91-14352 Filed 6-14-91; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


{Docket Nos. ER91-390-000, et al.] 


idaho Power Co., et al.; Electric Rate, 
Small Power Production, and 
interlocking Directorate Filings 


June 7, 1991. 
Take notice that the following filings 
have been made with the Commission: 


1. Idaho Power Company 


[Docket No. ER91-390-000] 

Take notice that on May 22, 1991, 
Idaho Power Company (Idaho) tendered 
for filing an amendment to its original 
filing dated April 19, 1991. 

Comment date: June 21, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Public Service Company of Oklahoma 
[Docket No. ER91-477-000] 

Take notice that on June 4, 1991, 
Public Service Company of Oklahoma 
(PSO) tendered for filing amendments to 
its Facilities Agreement and its 
Transmission Service Agreement with 
Western Farmers Electric Cooperative 
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(WFEC), providing for changes in the 
various points at which PSO provides 
service to WFEC under the two 
Agreements. 

PSO requests an effective date of June 
27, 1986 and, accordingly, seeks waiver 
of the Commission's notice 
requirements. Copies of the filing were 
served upon WFEC and the Oklahoma 
Corporation Commission. 

Comment date: June 21, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Wisconsin Public Service Corporation 


[Docket No. ER91-472-000} 


Take notice that on June 3, 1991, 
Wisconsin Public Service Corporation 
(WPSC) tendered for filing an extension 
of its Limited Term Capacity Agreement 
with Manitowoc Public Utilities {MPU}, 
City of Manitowoc, Manitowoc County, 
Wisconsin. WPSC and MPU have also 
agreed to amend the agreement to 
reduce the capacity MPU will purchase 
and to vary the demand charge under 
the contract. 

WPSC requests that the Commission 
waive its advance filing requirements to 
allow the extension to take effect on 
June 1, 1991. 

Comment date: June 21, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Northern Indiana Public Service 
Company 
[Dacket No. ER91-220-000} 

Take notice that on June 3, 1991, 
Northern Indiana Public Service 
Company {Northern Indiana} tendered 
for filing an amendment to its original 
filing as initial rate schedules, Service 
Schedule L and Service Schedule M and 
tendered for filing as an amendment to 
its Rate Schedules, the Ninth 
Supplemental Agreement to the 
Interconnection Agreement with the 
Wabash Valley Power Association, Inc. 
(Wabash Valley), 

Service Schedule L—Provides for the 
supply of Intermediate-term Capacity 
and Energy Northern Indiana to Wabash 
Valley; Service Schedule M—provides 
for the Unit Peaking Capacity and 
Energy Northern Indiana to Wabash 
Valley. 

The proposed effective date of the 
service under Service Schedule L is 
January 1, 1990, the date from and after 
which Wabash Valley requested service 
thereunder. The proposed effective date 
of service under Service Schedule M is 
January 1, 1992. 

Northern Indiana's filing requests 
waiver of Commission requirements as 
may be required to permit the proposed 
rate schedule filings to become effective 


pursuant to a mutual agreement of the 
two parties. Wabash Valley concurs in 
Northern Indiana's requests. 

Copies of this filing have been served 
upon Wabash Valley and the Indiana 
Utility Regulatory Commission. 

Comment date: June 21, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Montaup Electric Company 
[Docket No. ER91-475-000] 


Take notice that on June 3, 1991 
Montaup Electric Company (Montaup or 
Company) filed its Conservation and 
Load Management Annual! Report 
required under the provisions of its 
Conservation and Load Management 
(CLM) Adjuster Mechanism as 
authorized under the terms of a 
Settlement Agreement approved by the 
Commission on January 23, 1991 in 
FERC Docket No. ER90-247. 

The Conservation and Load 
Management Annual Report provides 
detailed information concerning: The 
operation of the C&LM adjuster 
mechanism during fiscal-year 1 (May 1, 
1990 through April 30, 1991); describes 
the procedures Montaup implemented to 
ensure interested parties had an 
opportunity to work with the Company 
in the development of its C&LM 
programs through a cooperative process; 
presents detailed information on the 
current and proposed C&LM program 
offerings; proposes a C&LM Surcharge 
resulting from the reconciliation of the 
first twelve-month period under the 
C&LM adjuster mechanism and 
associated monthly billing amounts; 
and, presents a proposed C&LM 
Revenue Requirement for the second 
twelve-month period under the C&LM 
adjuster mechanism and associated 
monthly billing amounts. 

During the first twelve-month period 
under the C&LM adjuster mechanism, 
Montaup provided C&LM service to the 
Blackstone Valley Electric Company 
and the Eastern Edison Company. 
Starting with the second twelve-month © 
period, Montaup wil! also provide C&LM 
service to the Newport Electric 
Corporation. 

Based upon the information contained 
in the Company's filing, the C&LM 
Revenue Requirement is projected to 
increase from its current level of 
$6,986,000 to $13,878,500. The allocation 
formula contained within the C&LM 
tariff provisions apportions the C&LM 
revenue requirement as follows: 
Blackstone Valley Electric Company 
$4,069,176; Eastern Edison Company 
$8,049,530; Newport Electric Corporation 
$1,759,794. The reconciliation of the first 
twelve-month period under the C&LM 
adjuster mechanism produces a revenue 
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deficiency, including interest, of 
$1,813,336 and results in the following 
proposed surcharge amounts: 
Blackstone Valley Electric Company 
$592,017; Eastern Edison Company 
$1,221,319. Montaup proposes that the 
above amounts be approved for billings 
effective for the period May 1, 1991 
through April 30, 1992. 

The filing has been served on the state 
and Attorney General in Massachusetts 
and Rhode Island, on Montaup’s M-Rate 
customers and the Conservation Law 
Foundation of New England, Inc. 

Comment daie: June 21, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Exxon Chemical Company and Exxon 
Company, U.S.A. 


[Docket No. QF89-41-001] 

On May 30, 1991, Exxon Chemical 
Company at P.O. Box 100, Baytown, 
Texas 77522-0100, and Exxon Company, 
U.S.A., at P.O. Box 3950, Baytown, 
Texas 77522-3950 submitted for filing an 
application for recertification of a 
facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission's Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located in Baytown, 
Texas and will include twelve gas 
turbine generators, and four steam 
turbine generators and supplementary 
fired heat recovery boilers. Thermal 
energy recovered from the facility will 
be utilized in Exxon’s Olefins Plant and 
Exxon's refienery. — 

The eriginal certification was issued 
on April 19, 1989 (47 FERC 62,047}. The 
instant recertification is requested due 
to transfer of ownership and leaseback 
of the facility. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Kanawha Valley Power Company 
[Docket NO. ER91-306-000} 

Take notice that Kanawha Valley 
Power Company, on June 5, 1991, 
submitted for filing supplemental data 
supporting the return on common equity 
requested in its March 8, 1991, filing in 
this docket. 

Kanawha states that a copy of the 
filing has been provided to the Public 
Service Commission of West Virginia, 
the Virginia State Corporate 
Commission and Appalachian Power 
Company. 

Comment date: June 21, 1991, in 
accordance with Standard Paragraph E 
end of this notice. 
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E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests, will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-14280 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP89-460-001, CP90-1375- 
000) 


Pacific and Altamont Gas 
Transmission Companies; Availability 
of an Errata to the Final Environmental 
impact Statement for the PGT/PG&E 
Expansion—Altamont Natural Gas 
Pipeline Projects 

June 7, 1991. 

Notice is hereby given that the staff of 
the Federal Energy Regulatory 
Commission (FERC) has made available 
an errata to the final environmental 
impact statement (FEIS) on the natural 
gas pipeline facilities proposed in the 
above-referenced dockets, which was 
issued on May 24, 1991. 

The errata contains two letters of 
comment on the draft environmental 
impact statement, and the staff's 
responses, which should have been 
published as part of the FEIS. One 
comment letter, from Mr..Tom Bell, was 
inadvertently excluded from the 
“Groups and Individuals” portion of the 
Comments/Responses Volume. The 
other letter, from the U.S. Environmental 
Protection Agency, was partially 
published and responded to in the 
“Federal Agencies” portion of the 
Comments/Responses Volume. This 
letter is being republished in its entirety. 

The errata to the FEIS is available for 
public inspection in the FERC’s Division 
of Public Information, room 3104, 941 
North Capitol Street, NE., Washington, 
DC 20426. Copies have been mailed.to 
all agencies, groups and individuals who 
received the FEIS. 


Copies of the errata are also available 
from Mr. Mark C. Kalpin, PGT/PG&E 
Expansion Project Manager, or Mr. 
Laurence J. Sauter, Jr., Altamont Project 
Manager. Messrs. Kalpin and Sauter can 
be reached either at (202) 208-0918 or 
(202) 208-0205. 


Lois D. Cashell, 


Secretary. 
[FR Doc. 91-14277 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-¥ 


[Docket Nos. CP91-2162-000, et al.) 


Colorado interstate Gas Co., et al.; 
Natural Gas Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Colorado Interstate Gas Company 


[Docket No. CP91-2162-000] 
June 6, 1991. 

Take notice that on June 3, 1991, 
Colorado Interstate Gas Company 
(CIG), Post Office Box 1087, Colorado 
Springs, CO, 80944, filed in Docket No. 
CP91-2162-000, a request pursuant to 
§§ 157.205 and 157.216(b) of the 
Commission's regulations under the 
Natural Gas Act, to abandon a 150-foot 
portion of a 4-inch pipeline used to 
effectuate the sale and delivery of 
natural gas to several customers, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Specifically, CIG states that the 150- 
foot portion of the 4-inch line along with 
an existing parallel line is used for the 
delivery of gas to the Public Service 
Company of Colorado (PSCO), the City 
of Fort Morgan, Colorado (Fort Morgan), 
and Western Sugar Company (Western 
Sugar) in Morgan County, Colorado. 
PSCO, Fort Morgan and Western Sugar 
have consented to the proposed : 
abandonment, as each will continue to 
receive service from the parrell line. 

Comment date: July 22, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


2. Northern Natural Gas Company 
Division of Enron Corp. ~ 
[Docket No. CP91-2165-000} 
June 6, 1991. 

Take Notice that on June 3, 1991, 
Northern Natural Gas Company, 


Division of Enron Corp., (Northern), 2223 . 


Dodge Street, Omaha, Nebraska 68102, 
filed in Docket No. CP91-2165-000 a 
request pursuant to § 157.205 of the 
Commission's regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to install and operate one 
new delivery point as a jurisdictional 
sales facility to accommodate natural 


gas deliveries to Interstate Power 
Company {Interstate Power), under 
Northern's blanket certificate issued in 
Docket No. CP82-401-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. — 

It is said that the sales through this 
delivery point would be under 
Northern’s CD-1, SS-1, and PS-1 rate 
schedules to Interstate Power for resale 
to a community in the vicinity of Conger, 
Minnesota. It is further said that 
Interstate Power has requested 
installation of the delivery point due to 
the expansion of its delivery system into 
new areas. 

Northern states that the proposed 
deliveries to Interstate Power at Conger 
would be served from the total firm 
entitlements currently assigned to the 
community of Albert Lea, Minnesota. 
Northern states further that Interstate 
Power has not requested that any firm 
entitlements be assigned to Conger. 

Comment date: July 22, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


3. Trunkline Gas Company 


[Docket No. CP91-2155-000] 
June 7, 1991. 

Take notice that on May 31, 1991, 
Trunkline Gas Company (Trunkline), 
P.O. Box 1642, Houston, Texas :77251- 
1642, filed in Docket No. CP91-2155-000 
an application pursuant to section 7(b) 
of the Natural Gas:Act for permission — 
and approval to abandon a 
transportation service provided by 
Trunkline for Northern Natural Gas 
Company (Northern), all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Trunkline states that it was 
authorized by Commission orders issued 
in Docket Nos. CP77-92 and CP77-17, as 
amended, to transport natural gas 
purchased by Northern from producers 
in the West Cameron area, offshore 
Louisiana, to various interconnections 
with United Gas Pile Line Company in 
St. Mary and LaSalle Parishes, 
Louisiana. Trunkline asserts that it also 
has the right to purchase up to 20 
percent of the gas transported. Trunkline 
provides the transportation service 
pursuant to transportation ‘and sales 
agreements dated October 27, 1976, as 
amended, and September 23, 1976, as 
amended which are on file with the 
Commission as Trunkline’s Rate 
Schedules T-15 and T-17, respectively. 

Trunkline further states that in 
accordance with the termination 
provisions of the two agreements, 
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Northern has requested by letter dated 
January 10, 1991, that-Rate Schedule T- 
15 be terminated effective January 10, 
1992, and by letter dated February 7, 
1991, that Rate Schedule T-17 be 
terminated effective February 7, 1992. 

Comment date: June 28, 1991, in 
accordance with Standard Paragraph F 
at the end of the notice. 


4. Colorado Interstate Gas Company; 
Tennessee Gas Pipeline Company 


[Docket No.’s CP91-2163-000; CP91-2166-000] 
June 7, 1991. 

Take notice that on June 3, 1991, 
Colorado Interstate Gas Company, P.O. 
Box 1087, Colorado Springs, Colorado 
80944, and Tennessee Gas Pipeline 


Docket No. (date filed) Shipper name (type) 
CP91-2163-000 (6-3- 
91) 


CP91-2166-000 (6-3- 
91) 


1 CiG’s quantities are in Mcf. 


5. Tennessee Gas Pipeline Company 
[Docket No. CP91-2137-000] 
June 7, 1991. 


Take notice that on May 31, 1991, 
Tennessee Gas Pipeline Company, 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP91- 
2137-000 an application with the 
Commission, pursuant to section 7(b) of 
the Natural Gas Act (NGA), for 
permission and approval to abandon its 
interruptible natural gas transportation 
service for Texas Eastern Transmission 
Corporation (Texas Eastern), all as more 
fully set forth in the application which is 
open to public inspection. 

Tennessee states that it provides 
Texas Eastern, inter alia., a daily 
interruptible transportation service of up 
to 7,500 Mcef of natural gas under 
Tennessee’s FERC Rate Schedule T-99, 
as authorized in Docket No. CP79-477, 
10 FERC 961,068 (1989). Texas Eastern 
notified Tennessee on December 13, 
1988, that it wished to terminate their 
transportation agreement, since the five- 
year primary term of the agreement had 
already expired. Tennessee also states 
that it has not delivered any natural gas 
under Rate Schedule T-99 to Texas 
Eastern since sometime prior to the 
December 13, 1988, termination letter. 


Tennessee, however, does not request a . 


retroactive effective date for its 
proposed abandonment of interruptible 
transportation service for Texas 


Company, P.O. Box 2511, Houston, 
Texas 77252 (Applicants), filed in the 
above-referenced dockets prior notice 
requests pursuant to §§ 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of shippers under the blanket 
certificates issued in Docket No. CP86- 
589, et al. and Docket No. CP87-115-000, 
respectively, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.! 


1 These prior notice requests are not 
consolidated. 


Eastern. No facilities are proposed to be 
abandoned. 

Comment date: June 28, 1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 

6. Paiute Pipeline Company 
[Docket No. CP91-2103-000} 
June 7, 1991. 

Take notice that on May 23, 1991, 
Paiute Pipeline Company (Paiute), P.O. 
Box 94197, Las Vegas, Nevada 89193- 
4197, filed in Docket No. CP91-2103-000, 
an application pursuant to sections 7(b) 
and 7(c) of the Commission's 
Regulations, for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
certain pressure, regulating, and 
measurement facilities along Paiute’s 
northern Nevada jurisdictional 
transmission system and to abandon 
certain facilities, all as more fully set 
forth in the request, which is on file with 
the Commission. 

Paiute contends that this proposal 
would enhance the design of certain 
segments of it’s system to avoid 
operational difficulties experienced 
during the 1990-91 heating season and to 
meet existing design day high priority 
requirements of Paiute’s customers for 
natural gas. Paiute asserts that it has 
recently conducted an evaluation of the 
daily design capacity of it’s northern 
Nevada transmission system and has 
determined that due to high priority 
customer load growth and the 
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Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: July 22, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


4-1-91, Ti-1, 
Interruptible. 


4-26-91, IT, 
\ ; 


deterioration of some facilities, the 
design of facilities at four city gate 
locations on its system should be 
upgraded. Paiute alleges that upgrading 


_the four city gate sales taps is required 


to insure delivery of existing contract 
volumes in the upcoming 1991-92 winter 
heating season. 

Specifically Paiute proposes to rebuild 
measuring and regulating equipment 
facilities at four existing city gate 
locations on its interstate pipeline 
transmission as described below: 

(1) Paiute’s would upgrade by 
rebuilding it’s South Tahoe Lateral 
measuring and regulating tap equipment 
serving CP National, near Tahoe Village, 
Nevada; 

(2) Replace Paiute’s existing Reno 
lateral regulating equipment at Paiute’s 
Reno City Gate Nos. 2 and 3 serving 
Sierra Pacific Power, located in Washoe 
County, Nevada; 

(3) On its Elko lateral, Paiute proposes 
to relocate its Elko city gate delivery 
point to Southwest Gas Corporation 
(Southwest) in Elko County, Nevada 
from its.existing location to the location 
of the primary pressure regulating 
station approximately 3% miles 
upstream on the lateral. Paiute proposes 
to install new upgraded mesurement 
equipment at the new location and 
rebuild and upgrade the regulating 
equipment at the primary regulating 
station. 
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(4) In conjunction with relocating the 
Elko city gate delivery point, Paiute 
proposes to abandon by sale to 
Southwest, at the net book value, 3.49 
mailes of 68-inch pipeline between the 
present Elko city gate delivery point and 


city gate. The ae to be abandoned 
is located between milepost 137.20 and 
milepost 140.69 on the Elko lateral. 

Paiute contends that the abandonment 
by sale to Southwest would not result in 
any reduction of service to Southwest or 
its customers. Paiute alleges that the 
proposed rebuilding and upgrading of 
the measurement and regulating 
facilities at the delivery point, would 
enhance Paiute's ability to deliver gas 
through the delivery point to Southwest. 

The total cost of the proposed 
construction activities is estimated by 
Paiute to be $437,878. Paiute contends 
that the proposed construction activities 
would be financed through treasury 
funds. The abandonment by sale to 
Southwest would be at a selling price of 
approximately $67,000 which is the net 
book value of the facilities. 


CP91-2190-000 


CP91-2191-000 


Paiute nequests expeditious approval 
of the proposal im order to ensure that 
the mecessary facilitiescanbe - 
constructed and placed inte operation to 
méet design day requirements for the 
upcoming winter heating season. 

Comment date: June 28, 1991, in 


accordance with Standard Paragraph F © 


at the end of this notice. 


June 7, 1991. 

Take notice that on June 5, 1931, 
Applicants filed prior notice requests 
with the Commission in the above- 
referenced dockets pursuant to 
3§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act (NGA) for 
authorization to transport natural gas on 
behalf of various shippers under the 
blanket certificates issued to Applicants 
pursuant to section 7 of the NGA, all as 
more fully set forth in the 
which are open to public inspection.? 

2 These prior notice requests are not 
consolidated. 


Tennessee Gas Pipeline Company, P.O. ‘Box 2511, Houston, Texas 77252. ca naeneanee 
transmission 


Texas Eastern Ti 
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§ 284.223 of the Commission's 
Regulations. has been provided by 

as summarized in appendix 
x Applicants’ addresses and 
transportation blanket certificates are 
shown in appendix B. 


Texas Eastern Transmission 


pursuant to its blanket certificate issued 
in Docket No. CP62-535~-000 {21 FERC 
{ 62,199), a metering facility on its 24- 
inch mainline in Butler County, Ohio, in 
order to deliver natural gas to the City 
of Hamilton, Ghio. Texas Eastern also 
states that the City of Hamilton would 
construct nonjurisdictional facilities 
consisting of 8,700 feet of 8-inch gas 
main distribution to connect to the 
Comment Date: July 22, 1991, in 
accordance with Standard P. 
at the end of this notice. 


Transcontinental Gas Pipe Line Compotation, P.O. Box 1396, CRIN, Te FRI iis asensnconiasincceseinasodscntiinsocotoien 


Docket No.’s {CP91-2177-000,* CP91-2176- 
000, CP91-2179-000, CPs1~2180-000, CP91— 
2181-000, CP91-2182-000, CP91-2183-000} 


Take notice that on June 4, 1991, 
Natural Gas Pipeline Company of 


3 These prior motice requests are not 
consolidated. 


America {Natural), 701 East 22nd Street, 
Lombard, Minis 60148, filed in the 
above referenced dockets, prior notice 


-requests pursuant to $§ 157.205 and 


284.223 of the Commission's ae 
under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of various shippers under 
Natural's blanket certificate issued in 
Docket No. CP86-582-000 pursuant to 


section 7 of the Natural Gas Act, all as 
more fully set forth in the prior notice 
requests which are on file with the 
Commission and open to public 
inspection and in the attached appendix. 


appropriate transporiation 
rate schediile, the peak day, average day 
and annual volumes, and the docket 
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numbers and initiation dates of the 120- 
day transactions under § 284.223 of the 
Commission’s regulations has been 
provided by Natural and is included in 
the attached appendix. 


Natural also states that it would 
provide the service for each shipper 
under an executed transportation 
agreement, and that Natural would 
charge rates and abide by the terms and 


conditions of the referenced 
transportation rate schedule(s). 

Comment date: July 22, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


CP91-2177-000 


CP91-2178-000 


CP91-2179-000 


CP91-2180-000 


CP91-2181-000 


CP91-2182-000 


CP91-2183-000 


MidGon Marketing Corp ... 


1 Quantities are shown in MMBtu unless otherwise indicated. 
esponds 


2 The CP docket corr 


9. Ozark Gas Transmission System 


[Docket No. CP91-2187-000] 
June 7, 1991. 

Take notice that on June 4, 1991, 
Ozark Gas Transmission System 
(Ozark), 1700 Pacific Avenue, Dallas, 
Texas 75201, filed a request with the 
Commission in Docket No. CP91-2187- 
000 pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (NGA) for 
authorization to add delivery point 
facilities near Searcy, White County, 
Arkansas, under its blanket certificate 
issued in Docket No. CP85-134-000, 
pursuant to section 7 of the NGA, all as 
more fully set forth in the application 
which is open to public inspection. 

Ozark proposes to construct and 
operate additional delivery point 
facilities at the eastern terminus of its 
pipeline near Searcy, White County, 
Arkansas, in order to facilitate its 
natural gas deliveries to Columbia Gas 
Transmission Corporation (Columbia) 
and Tennessee Gas Pipeline Company 
(Tennessee) via new facilities to be built 
by Arkla Energy Resources. Ozark 
states that it would replace existing pipe 
with 500 feet of 24-inch pipe and install 
additional metering equipment at an 
estimated cost of $500,000. Ozark does 
not propose any volumetric changes in 
its service for Columbia and Tennessee, 
as authorized in Opinion Nos. 125 and 
125-A, 16 FERC 961,099 and 17 FERC 
61,024, respectively. Ozark also states 


that its tariff does allow such changes in 
delivery facilities. 

Comment date: July 22, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


10. Western Gas Interstate Company 


[Docket Nos. CP91-2126-000, CP91-2127-000, 
CP91-2128-000, CP91-2129-000 (Not 
Consolidated)]} 


June 7, 1991. 


Take notice that on May 30, 1991, 
Western Gas Interstate Company 
(Western), 9130 Jollyville Road, suite 
150, Austin, Texas 78759-7273, filed 
applications in Docket Nos. CP91-2126- 
000, CP91-2127-000, CP91-2128-000 and 
CP91-2129-000, pursuant to section 3 of 
the Natural Gas Act and § 153.1 through 
153.8 of the Commission's Regulations, 
and Executive Order Nos. 10485 and 
12038 and §§ 153.10 through 153.12 of the 
Commission's Regulations. The 
applications seek authorization to 
construct, operate and maintain 
facilities located near El Paso, Texas for 
the exportation of gas to Juarez, Mexico, 
all as more fully set forth in the 
applications on file with the 
Commission and which are open for 
public inspection. 

Western, a wholly-owned subsidiary 
of Southern Union Company, seeks 
approval to operate, maintain and 
connect certain gas transmission 
facilities which connect to three 
separate export points located in the 


to applicant’s blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it. 


City of El Paso, Texas, described by 
Western as: 


(1) Del Norte #1—Measuring Station 
near Ascarate Park; 
(2) Del Norte #2—Measuring Station 
near Delta Street; and 
(3) Del Norte #3—Measuring Station 
near Stanton Street and Santa Fe. 
Western says that these facilities were 
previously subject to a Presidential 
Permit issued by the Federal Power 
Commission in 1969 in Docket No. CP69- 
236. Western also says that it intends to 
modify these measurement and 
regulating stations near the international 
boundary. Western says that the 
facilities are essential in order to deliver 
the gas to the United States/Mexico 
border. 

Western says that a review of a 
previously issued Presidential Permit for 
the same facilities was limited to a 
certain expired transaction, and does 
not encompass the transactions 
described in these current applications. 
Western says that new section 3 
authorizations and a new Presidential 
Permit must be issued authorizing the 
operation of the facilities in order for 
Western says that new section 3 
authorizations and a new Presidential 
Permit must be issued authorizing the 
operation of the facilities in order for 
Western to render exportation services 
for CMEX Energy, Inc. (CMEX) and 
Texas International Gas & Oil Company 
(Texas International). 
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Western, in Docket No. CP91-2126- 
000 {section 3) and Docket ‘No. CP91- 
2128-000 {Presidential Permit), says that 
it has contracted with CMEX to 
transport up to ‘50,000 MMBtu per day of 
natural gas on a firm basis and up to 
30,000 MMbtu per day on.an 
interruptible basis for delivery to 
facilities owned by Gas Natural de 
Juarez S.A. and Juarez Gas Co. S.A. de 
C.V. {Juazez Facilities). Western will 
receive gas from El Paso Natural ‘Gas 
Company (EPNGC) on behalf of CMEX 
for redelivery by Western at the 
international border to the Juarez 
Facilities. Western says that the gas 
delivered by Western will be purchased 
from CMEX by P.M.I. Commercial 
International S.A. de C-V., (PMI) a 
wholly owned subsidiary of Petroleos 
Mexicanos {PEMEX), for initial use in an 
electric generating plant. Western says 
that the expart/ transportation services 
for CMEX will be pursuant to two 
Service Agreements, dated May 7, 1991, 
which are filed as Exhibit D to Docket 
No. CP91-2126-000. 

Western, in Docket No. CP91-2129- 
000 (section 3) and Docket No. CP91- 
2127-000 {Presidential Permit), says that 
it has entered into an agreement with 
Texas International tdi 
transportation of up to 30,000 Mcf per 
day of natural gas on.an interruptible 
basis for delivery to the Juarez 
Facilities. Western would receive gas 
from EPNCC on behalf of Texas 
International for redelivery by Western 
at the international border to the Juarez 
Facilities. Western's understanding is 
the gas delivered by it will be purchased 
from Texas International by PMI. 
Western says that the export/ 
transportation sevices for Texas 
International will be pursuant to a 
Precedent , dated October 27, 
1989, which is filed as Exhibit D to 
Docket No. CPS1-21238-000. 

Western has requested that expedited 
action be taken on its applications so 
that service can begin by July 1, 1991, 
because the use of natural gas in the 
electric generation plant, in place of the 
use of No. 6 fuel oil, will aid in reducing 
atmospheric pollution, which may affect 
the quality of the air on both sides of the 
border. 

Comment dete: June 28, 1991, in 
accordance with the first su 
of Standard Paragraph F at the end of 
this notice. 

11. Northern Natural Gas Company 


{Docket No. (CP91-2164-000) 
june 7, 1991. 

Take notice that on June 3, 1991, 
Northern Natural Gas Company 
{Northern Natural), 1400 Smith Street, 


. 


P.O. Box 1188, Houston, Texas 77251~ 
1188, filed in Docket No. CP91-2164-000 
a request pursuant to $§ 157.205 and 
157.212.0f the Regulations under the 
Natural Gas Act for authorization to 
install and operate a new delivery point 


as 
jurisdictional sales and transport 
facilities to accommedate jurisdictional 
natural gas deliveries to Great Plains 
Natural Gas Company (Great Plains), 
under the certificate issued in Docket 
No. CP82-401-000, pursuant to section’7 
of the Natural Gas Act, all as more fully 
set forth in the request with the 
Commission and open to public 
inspection. 

Specifically, Nerthern requests 
authority to construct and operate a new 
delivery point for Great Plains to 
accommodate jurisdictional natural gas 
sales and transportation under 
Northern's CD-1, SS-1, FT-1 and fT-1 
rate schedules for redelivery to 
Minnesota Corn Processors and the 
Marshall Minnesota Industrial Park. 
Nothern states that Great Plains has 
requested installation of the delivery 
point to accommodate a load growth 
due to a large industrial user expanding 
their facilities. Northern also indicates 
that Great Plains will receive 
approximately 1.5 Bcf annually through 
the proposed delivery point,. and that 
the volumes proposed to be delivered to 
Great Plains for Minnesota ‘Corn 
Processors and the Marshall Minnesota 
Industrial Park will initially be 
interruptible transportation volumes. 

Comment date: fume 28, 1991, in 
accordance with Standard Paragraph ‘G 
at the end of this notice. 


12. Panhandle Eastern Pipe Line 
Company 

[Docket No. CP91-2167-000] 

June 7, 1991. 

Take notice that on Jume 3, 1991, 
Panhandle Eastern Pipe Line Company 
(Panhandle}, Post Office Box 1642, 
Houston, Texas 77001, filed in Docket 
No. CP91-2167-000 an application 
pursuant to section 7{(b) of the Natural 
Gas Act, for permission and approval to 
abandon a gas e agreement 
between Panhandle E] Paso Natural Gas 
Company {El Paso) and K 'N Energy, Inc. 
(KN), all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Panhandle proposes to abandon a gas 
exchange agreement dated June 17, 1974, 
as amended, with E] Paso and K N. it is 
stated that the exchange service was 
authorized by the Commission in Docket 
Nos. CP75-314 [Panhandle), CP75-1 {El 
Paso), and CP75-27 {K N)}. It is indicated 


Federal Register / Vol. 56, No. 116 / Monday, June 17, 1991 4 ‘Notices 


that the exchange is performed under 
Panhandle's Rate Schedule E-4, El 
Paso's Rate Schedule X-34, and K N's 
Rate Schedule X-3. Panhandle states 
that El Paso and KN provided motice to 
Panhandle by letters dated January 4, 
1991, and December 7, 1990, 
respectively, ef their desire to terminate 
the exchange agreement. Panhandle 
further indicates that upon approval of 
the abandonment proposed herein, it 
would make the appropriate 
‘corresponding changes to its FERC Gas 
‘Tariff, Original Volume No. 2, to reflect 
the abandonment of Rate Schedule F-4. 

Panhandle states that K N has 
requested permission and approval for 

abandonment of this exchange 

service in Docket No. CP91-1732-000, 
filed April 8, 1991. It is also stated that 
El Paso has or will soon file to abandon 
this exchange service. 

Comment date: June 28, 1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 


Standard Paragraphs 


F. Any person.desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426,.a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's rules of practice and 
procedure {18 ‘CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in.and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatery Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further motice before the 
Commission or its designee on this filing 
if no motien to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing és 
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required, further notice of such hearing 


Commission 
staff may, within 45 days after the 
issuance of the instant notice by the 


CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 

§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for fiting a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. $1-14279 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-0t-™ 


[Docket No. TQ91-3-1-001} 


Alabama-Tennessee Natural Gas Co.; 
Proposed PGA Rate Adjustment 


June 11, 1991. 

Take notice that on June 6, 1991, 
Alabama-Tennessee Natural Gas 
Company {Alabama-Tennessee}, Post 
Office Box 918, Florence, Alabama, 
35631, tendered for filing as part of its 
FERC Gas Tariff, First Revised Volume 
No. 1, the following tariff sheet: 
Substitute Twenty Sixth Revised Sheet No. 4 
The tariff sheet is proposed to become 
effective July 1, 1991. Alabama- 
Tennessee states that the purpose of this 
filing is to adjust its rates to conform to 
the rates of its suppliers and to 
substitute corrected information to its 
quarterly PGA filing originally tendered 
on May 31, 1991. 

Alabama-Tennessee has also 
requested a limited waiver on a 
continuing basis of § 154.22 of the 
Commission's Regulations with regard 
to the filing of its quarterly PGA. 
Alabama-Tennessee proposes that it be 
permitted to file revisions to its 
quarterly PGA filing three days after the 
filing of the revised quarterly PGA of its 
upstream gas supplier, Tennessee Gas 

Pipeline Company (“Tennessee”), and 
that its filing become effective on less 
_ than thirty days’ notice, on the same 
_ effective date as that of Tennessee's 
revised PGA. 


Alabama-Tennessee has requested 
any necessary waivers of the 
Commission's regulations in order to 
permit the tariff sheets to become 
effective as proposed. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's rules of practice and 
procedure 18 CFR 385.274 and 385.211. 
All such protests should be filed on or 
before June 18, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 


[FR Doce. 91-14254 Filed 6-14-91; 8:45 am] 


BILLING CODE 6717-01-M 


[Docket Nos. RP89-16 1-000, RP89-172-000, 


CP91-687-000 and CP90-2275-000] 


ANR Pipeline Co., Rescheduled 
Informal Settlement Conference 


June 7, 1991. 


Take notice that an informal 
settlement conference will be convened 
in this proceeding on June 24, 1991, at 1 
p.m., at the offices of the Federal Energy 
Regulatory Commission, 810 First Street, 
NE., Washington, DC, continuing 
through June 25, for the purpose of 
exploring the possible settlement of the 
above-referenced dockets. The informal 
settlement conference scheduled for 
June 11 and 12, 1991, has been cancelled. 

Any party, as defined by 18 CFR 
385.102{c)}, or any participant as defined 
in 18 CFR 385.102{b}, is invited to attend. 
Persons wishing to become a party must 
move to intervene and receive 
intervenor status pursuant to the 
Commission's regulations (18 CPR 
385.214). 

For additional information, contact 
Michael D. Cotleur at (202} 208-1076 or 
James A. Pederson at (202} 208-2158. 
Lois D. Cashell, 

Secretary. 


[FR Doc. 91-14271 Filed 6-24-91; 8:45 am} 
BILLING CODE 6717-01-46 


[Docket No. RP91-170-000] 
Gas Research institute; Annual 
Application 


June 10, 1991. 


Take notice that on June 3, 1991, Gas 
Research Institute (GRE filed an 
application requesting advance approval 
of its 1992-1996 Five-Year Research and 
Development (R&D) Plan, 1992 R&D 
Program, and the funding of its R&D 
activities for 1992, pursuant to the 
Natural Gas Act and the Commission's 
Regulations, particularly 18 CFR 
154.38{d)(5} (1990). 

In its application, GRI proposes to 
increase its contract obligations (debt) 
from $202 million in 1891 to $213 million 
in 1992, and cash outlays (debt 
retirement) from $195 million im 1991 to 
$200 million in 1992. GRI’s application 
seeks to collect $187,383,000 through 
jurisdictional rates and charges during 
the 12 months ending December 31, 1992. 
This $187.4 million, along with a draw- 
down of GRI’s cash balance during 1992, 
from $28.4 million to $16.1 million, will 
provide the necessary cash to fund the 
1992 R&D program. 

GRI's proposed unit cost of its 1992 
R&D Program is 1.46 cents per Dth (i.e., 
1.51 cents per Mcf}. This Annual R&D 
Funding Unit is proposed to be applied 
to the services included in GRFs 
Program Funding Services im 1991, which 
include jurisdictional, direct sale and 
intrastate volumes of GRI’s members, 
estimated tototal 12,813,160 MDth. 

In addition, GRI requests approval of 
funding for two “Class 3” end use R&D 
projects—Natural Gas Vehicles and 
Emissions Controls (Class 3 projects are 
those that would create a new use for 
natural gas in markets 
predominantly by alternative fuels). A 
decision of the U.S. Court of Appeals for 
the District of Columbia Circuit, issued 
on April 19, 1991, Process Gas 
Consumers Group v. FERC, Case No. 83- 
1739 (“PGC”), vacated and remanded 
the portion of previous Commission 
orders that approved the funding of 
these projects, finding that the 
Commission's analysis was 
unreasonable and inconsistent with the 
standards established in Process Gas 
Consumers Group v. FERC, 866 F 2d 470 
(D.C. Cir. 1989). GRI provides additional 
rationale and statistics purporting te 
support the net benefits of these projects 
to existing ratepayers. 

GRI also suggests that new 
government initiatives for clean air and 
an expanded role for natural gas should 
lead the Commission to reassess its 
policy on a stabilized GRI program. GRI 
claims that an expansion of the gas 
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industry R&D program may be required 
and requests new funding guidelines 
from the Commission. 

The Commission Staff will analyze 
GRI's application and prepare a 
Commission Staff Report. This Staff 
Report will be served on all parties and 
filed with the Commission as a public 
document on July 31, 1991. Comments on 
the Staff Report and GRI's application 
by all parties, except GRI, must be filed 
with the Commission on or before 
August 16, 1991. GRI's reply comments 
must be filed on or before August 30, 
1991. 

Any person desiring to be heard or to 
protest GRI's application, except for GRI 
members and state regulatory 
commissions, who are automatically 
permitted to participate in the instant 
proceedings as intervenors, should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with the Commission's rules and 
regulations. All such motions or protests 
should be filed on or before June 28, 
1991. All comments and protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to this proceeding. 
Any person wishing to become:a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-14263 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ91-9-4-000) 


Granite State Gas Transmission, Inc.; 
Changes in Rates 


June 10, 1991. 


Take notice that on June 5, 1991, 
Granite State Gas Transmission, Inc. 
(Granite State), 300 Friberg Parkway 
Westborough, Massachusetts 01581- 
5039, filed First Revised Second 
Substitute Sixth Revised Sheet No. 21 in 
its FERC Gas Tariff, Second Revised 
Volume No. 1, containing changes in 
rates for effectiveness on July 1, 1991. 

According to Granite State, the filing 
comprises its regular quarterly 
purchased gas cost adjustment based on 
projected gas costs and sales for the 
third quarter of 1991. 

Granite State further states that the 
revised rates are applicable to its 
wholesale sales to its affiliated 
distribution company customers: Bay 


State Gas Company and Northern 
Utilities, Inc. 

Granite State states that copies of its 
filing were served upon its customers 
and the regulatory commissions of the 
states of Maine, New Hampshire and 
Massachusetts. 

Any person desiring to be heard or to 
make and protest with reference to said 
filing should file a motion to intervene or 
protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission’s rules of practice 
and procedures (18 CFR 385.211 and 
385.214). All such motions or protests 
should be filed on or before June 24, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to the proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene in 
accordance with the Commission's 
rules. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashel, 

Secretary. 

[FR Doc. 91-14275 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP84-13-007) 


Michigan Consolidated Gas Co.; 
Refund Report 


June 7, 1991. 

Take notice that Michigan 
Consolidated Gas Company (MichCon), 
on May 30, 1991, tendered for filing with 
the Federal Energy Regulatory 
Commission its annual refund report 
filed in compliance with the Stipulation 
and Agreement in Docket No. RP84-13, 
which was approved by the 
Commission’s order dated January 11, 
1985. 

MichCon states that the report 
consists of a summary page and nine 
supporting schedules which set forth the 
amounts refunded, by customer, 
including interest calculated as required 
under § 154.67(c) of the Commission's 
regulations. MichCon states that refunds 
were made on May 30, 1991. 

MichCon states that copies of the 
refund report are being sent to each of 
ISD'’s custsomers and to the Michigan 
Public Service Commission. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
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with rules 214 and 211 of the 
Commission's rules of practice and 
procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before June 14, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 


‘Lois D. Cashell, 


Secretary. 
[FR Doc, 91-14272 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP88-2-011] 


Northern Natural Gas. Co., Division of 
Enron Corp.; Sale of Natural Gas 


June 7, 1991. 

Take notice that on May 9, 1991, 
Northern Natural Gas Company, 
Division of Enron Corp. (Northern), 2223 
Dodge Street, Omaha, Nebraska 68102, 
submitted the following information 
regarding the sale of natural gas to be 
made to an affiliate under Northern's 
Rate Schedule ISS-1, pursuant to the 
authorization granted by order in Docket 
No. CP88-2-000 issued March 11, 1988 
(42 FERC 61,303). 

(1) Name of Buyer: Enron Industrial 
Gas Company. 

(2) Location of Buyer: Houston, Texas. 

(3) Affiliation between Northern and 
Buyer: Enron Industrial Gas Company is 
a subsidiary of Enron Corporation; 
Northern Natural Gas Company is a 
subsidiary of Enron Corporation. 

(4) Term of Sale: May 15, 1991, 
through April 30 1992, and month to 
month thereafter. 

(5) Estimated Total and Maximum 
Daily Quantities: Daily Quantity: 
300,000 MMBtu. Estimated Total: 9 Bcf 
per month. 

(6) Maximum sales rate: $2.34 per 
MMBtu. Minimum sales rate: $1.20 per 
MMBtu. Rate to be charged during 
billing period: (A) Field area—$1.20- 
$1.45; (B) Market area—$1.45-$1.95. 

Any interested party desiring to make 
any protest with reference to this sale-of 
natural gas should file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, within 30 days 
after issuance of the instant notice by 
the Commission, pursuant to the order of 
March 11, 1988. If no protest is filed 
within that time or the Commission 
denies the protest, the proposed sale 
may continue until the underlying 
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contract expires. If a protest is filed, 
Northern may sell gas for 120 days from 


Take notice that Panhandle Eastern 
Pipe Line Company (Panhandle} on June 
5, 1991 tendered for filing the revised 
tariff sheets listed on appendix A 
attached to the filing. 

Panhandle states that on December 4, 
1990, as clarified by the Commission's 
May 21, 1991 Order in the above- 
referenced proceedings, the Federal 
Energy Regulatory Commission 
(Commission) issued an order modifying 
and approving the partial uncontested 
Stipulation and Agreement and 
approving tariff sheets authorizing 
Panhandle to perform modified services 
for its Rate Schedule SG Customers and 
authorizing a transporation Rate 
Schedule SCT and a sales Rate Schedule 
SSS. 

Panhandle further states that the 
revised tariff sheets are being submitted 
to comply with Ordering Paragraph (C} 
of the December 4, 1990 Order and the 
Commission’s May 21, 1991 Order on 
rehearing. 

Panhandle states that it is proposing a 
July 1, 1991 effective date for the revised 
tariff sheets. 

Panhandle states that copies of its 
filing have been served on all 
jurisidictional sales customers, state 
commissions, and shippers. Copies also 
have been provided to the parties to the 
settelement referenced above. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20428, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 and 385.211}. 
All such protests should be filed on or 
before June 24, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the i 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 


filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashelt, 

Secretary. 

[FR Doc. 91-14266 Piled 6-14-91; 8:45 am} 
BILLING CODE 6717-0r- 


[Docket No. MT88-36-003} 


Panhandle Eastern Pipe Line Co.; 
Proposed Changes in FERC Gas Tariff 


June 10, 1991. 

Take notice that Panhandle Eastern 
Pipe Line Company } on jure 
7, 1991 tendered for filing as part of its 
FERC Gas Tariff, Original Volume No. 1, 
six (6) copies of the following tariff 
sheets: 

Fourth Revised Sheet No. 32-AM 
First Revised Sheet No. 32-AQ.A 
Third Revised Sheet No. 32-BQ 
First Revised Sheet No. 32-BU.A 


Panhandle states that these revised 
tariff sheets are being filed to comply 
with the Commission’s Order on Order 
Nos. 497 and 497-A Compliance Filings 
dated May 23, 1991 in Docket No. MT88— 
36-000, 001 and 002, inter alia. 

The proposed effective date of the 
tariff sheets listed above is June 7, 1991. 

Panhandle states that copies of its 
filing were served on Panhandle’s 
jurisdictional sales and transportation 
customers, state commissions and 
parties to this proceeding. 

Any person d to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s rules of practice and 
procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before June 18, 1991. Protests wil! be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. $1-14267 Filed 6-14-91; 8:45 am} 
BILLING CODE 6717-01 


[Docket No. MT88-2-004} 


Questar Pipeline Co.; Tariff Filing 


June 10, 1991. 
Take notice that Questar Pipeline 
Company, on June 7, 1991 tendered for 
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filing and acceptance First Revised 
Sheet No. 63 and Original Sheet No. 63A 
to Original Volume No. 1-A of its FERC 
Gas Tariff. 

Questar states that this filing is made 
pursuant to 18 CFR 154.63{a){1) and in 
compliance with the Commission’s May 


23, 1991, order im Docket No. MT88-2Z- 


000, 001, 002 and 003. 

Questar requests an effective date of 
July 7, 1991, for the proposed tariff 
sheets. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capito! Street, NE., 

Wa , DC 20426, in accordance 


with rules 214 and 211 of the 

Commission’s rules of practice and 

procedure 18 CFR 385.214 and 385.211. 

All such protests should be filed on or 

before June 18, 1991. Protests will be 
onsidered by the 


taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashel, 

Secretary. 

[FR Doc. $1-14269 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-173-000] 


South Georgia Naturat Gas Co.; 
Proposed Changes to FERC Gas Tariff 


June 10, 1991. 


Take notice that on June 5, 1991, South 
Georgia Natural Gas Company (“South 
Georgia”) tendered for filing the 
following tariff sheets te its FERC Gas 
Tariff. First Revised Volume No. 1, to be 
effective July 5, 1991: 


Third Revised Sheet No. 16K 
Third Revised Sheet No. 16N 
Second Revised Sheet No. 160 
Second Revised Sheet No. 16CC.0T 
Second Reviged Sheet No. 16DD 
First Revised Sheet No. 16FF 
First Revised Sheet No. 34H 
Second Revised Sheet No. 4Q 
Second Revised Sheet No. 34R 
Fourth Revised Sheet No. 340) 
Second Revised Sheet No. 344¥ 
First Revised Sheet No, 34Z 
First Revised Sheet No. 42A 
Second Revised Sheet No. 42C 
First Revised Sheet No. 42] 
Second Revised Sheet No. 42K 
First Revised Sheet No. 42M 
Second Revised Sheet No. 420 
First Revised Sheet No. 42V 
Second Revised Sheet No. 42W 
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South Georgia states that the purpose 
of this filing is to make certain revisions 
to its transportation tariff (1) to delete 
all references to take-or-pay crediting as 
required by the Commission's Order No. 
500-K issued in Docket Nos. RM87-34- 
065, et al. on April 4, 1991, (2) to revise 
the “on behalf of” certification for 
section 311 transportation services, (3) 
to require a prepayment to be submitted 
with requests for firm transportation 
service, and (4) to make certain other 
changes for operational and 
administrative efficiencies: Accordingly, 
South Georgia has submitted the revised 
tariff sheets listed above and has 
requested that the Commission make 
these sheets effective July 5, 1991. 

South Georgia states that copies of the 
filing will be served upon its 
jurisdictional purchasers, shippers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 385.214). All such motions and 
protests should be filed on or before 
June 17, 1991. Protests will be 
considered by the Commission in 
determining the parties to the 
proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 


[FR Doc. 91-14264 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-171-000) 


Southern Natural Gas Co.; Proposed 
Refund Pian 


June 11, 1991. 


Take notice that on.May 30, 1991, 
Southern Natural Gas Company 
(Southern), P.O. Box 2563, Bi 
Alabama 35202-2563, in Docket No. 
RP91-171-000, requested the 
Commission to approve a proposed 
refund plan. Southern filed the plan as a 
result of a March 29, 1991 Order of the 
Office of the Chief Accountant (Docket 
No. FA89-48-000) which directed 
. Southern fo analyze its Account No. 253, 
Other Deferred Credits, and to file a 
refund plan since most of the refunds 
have been in Southern’s Account No. 
a since 1963 awaiting Commission 
action. 


am, 


Southern proposes to flow through to 
its customers refunds of $2,865,395 in 
principal and interest from Southern’s 
Account No. 253 by crediting its 
Account No. 191, Deferred Purchased 
Gas Cost. Southern states that it 
deferred flow through of the majority of 
these refunds awaiting a decision from 
the Commission regarding their proper 
accounting. 

Additionally, Southern requests 
authorization to make direct refunds to 
two customers (Florida Gas 
Transmission Company and South 
Georgia Natural.Gas Company) of 
$185,675 in principal and interest from 
its Account No. 253. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214 
(1989). All such protests should be filed 
on or before July 1, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashel, 

Secretary. 

[FR Doc. 91-14253 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-172-000) 


Southern Natural Gas Co., Proposed 
Changes to FERC Gas Tariff 


June 10, 1991 

Take notice that on June 5, 1991, 
Southern Natural Gas Company 
(“Southern”) tendered for filing the 
following tariff sheets to its FERC Gas 
Tariff, Sixth Revised Volume No. 1, to be 
effective July 5, 1991. 


Fifth Revised Sheet No. 300 
Third Revised Sheet No. 30W 
First Revised Sheet No. 30W.1 
Third Revised Sheet No. 30Z 
First Revised Sheet No. 30Z.02 
First Revised Sheet No. 30Z.09 
First Revised Sheet No. 30Z.18 
First Revised Sheet No. 30Z.19 
First Revised Sheet No. 30Z.22 
First Revised Sheet No. 30Z.24 
Fifth Revised Sheet No. 31 

First Revised Sheet No. 45R.01 
Fourth Revised Sheet No. 45R.20 
Fifth Revised Sheet No. 45R.23 
Fourth Revised Sheet No. 45R.24 
Third Revised Sheet-No. 45R.27 
Second Revised Sheet No. 45R.28 
Third Revised Sheet No. 531.40 
Third Revised Sheet No. 531.56 
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Southern states that the purpose of 
this filing is to take certain revisions 
primarily to its transportation tariff (1) 
to delete all references to take-or-pay 
crediting as required by the 
Commission's Order No. 500-K issued in 
Docket Nos. RM87-34-065, et a/. on 
April 4,.1991, (2)-to revised the “on 
behalf of” certification for section 311 
transportation services, (3) to require a 
prepayment to be submitted with 
requests for firm transportation service, 
and (4) to make certain other changes 
for operational and administrative 
efficiencies. Accordingly, Southern has 
submitted the revised tariff sheets listed 
above and has requested that the 
Commission make these sheets effective 
July 5, 1991. 

Southern states that copies of the 
filing will be served upon its 
jurisdictional purchasers, shippers and 
interested State commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions and 
protests should be filed on or before 
June 17, 1991. Protests will be 
considered by the Commission in 
determining the parties to the 
proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing due on 
file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-14363 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. MT88-9-003) 


Texas Eastern T 
Proposed Changes 


June 10, 1991. 


Take notice.that on. June 7,.1991, 
Texas Eastern Transmission. 
Corporation (Texas Eastern) in . 
compliance with the Commission's order 
issued May-23, 1991, in Docket Nos. 
MT88-9-000, 001 and 002, (May 23 
Order) herewith submits for filing as 
part of its FERC Gas Tariff, Fifth 


Corp.; 
in FERC Gas Tariff 


_ Revised Volume No. 1, six copies of the 


following tariff sheets: 


Fourth Revised Sheet No. 305A 
Third Revised Sheet No. 330A 
Sixth Revised Sheet No. 492 
Sixth Revised Sheet No. 505 
Seventh Revised Sheet No. 520 
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Texas Eastern states that it is filing 
the above listed tariff sheets in 
compliance with Ordering Paragraph 
(B)(5) of the May 23 Order, which 
requires Texas Eastern to file revised 
tariff sheets containing the names and 
titles of operating personnel shared with 
Pan National Gas Sales, Inc., (Pan 
National) if any. Separately, Texas 
Eastern intends to seek rehearing of the 
referenced order as well as the 
companion order issued concurrently in 
Texas Eastern’s-Docket No. MG88-26- 
000, e¢ al., to the extent, among other 
things, that such orders hold Pan 
National to be a “marketing affiliate” of 
Texas Eastern when Texas Eastern does 
not conduct any “transportation 
transactions” with Pan National. Other 
than telephone equipment and 
mainframe computer system, Texas 
Eastern does not share any facilities or 
operating personnel with any of its 
marketing affiliates. 

Texas Eastern states that ordering 
Paragraph (B)(15) of the May 23 Order 
requires Texas Eastern to include in its 
transportation request form the item 
required by § 250.16(b)(2)(xi) of the 
Commission’s regulations. This item 
requires the shipper to list on its request 
form the state of the ultimate end user of 
the gas. Texas Eastern already has 
incorporated this requirement into the 
transportation request forms filed by 
Texas Eastern on October 31, 1990, 
which revised tariff sheets were 
approved to be effective December 1, 
1990, by Commission order issued 
November 30, 1990 in Docket No. RP90- 
119-004. 

Texas Eastern states that this filing is 
submitted without prejudice to Texas 
Eastern’s rights on rehearing or in any 
judicial review proceeding or its 
position in this proceeding. 

The proposed effective date of the 
tariff sheets listed above is June 7, 1991. 
Texas Eastern states that copies of 

the filing were served on Texas 
Eastern’s jursidictional customers, 
interested state commissions, all parties 
in Docket Nos. MT88-9-000, 001, 002, 
MG88--26-000, et a/., and all Rate 
Schedule IT-1 shippers. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before June 18, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 


Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-14278 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP91-109-002] 


Transwestern Pipeline Co.; 
Compliance Filing 


June 7, 1991 

Take notice that Transwestern 
Pipeline Company (Transwestern) on 
May 30, 1991 tendered for filing as part 
of its FERC Gas Tariff, Second Revised 


Volume No. 1, the following tariff sheets: 


Effective July 1, 1991 

85th Revised Sheet No. 5 
9th Revised Sheet No. 38 
5th Revised Sheet No. 40 
8th Revised Sheet No. 73 
73rd Revised Sheet No. 74 
9th Revised Sheet No. 75 
3rd Revised Sheet No. 75A 
11th Revised Sheet No. 76 
5th Revised Sheet No. 76A 
6th Revised Sheet No. 76B 
6th Revised Sheet No. 76C 
3rd Revised Sheet No. 76D 
2nd Revised Sheet No. 76E 
1st Revised Sheet Nos. 83-86A 
9th Revised Sheet No. 133 


Transwestern states that the above- 
referenced tariff sheets are being filed 
by Transwestern to comply with the 
April 30, 1991, Commission “Order 
Accepting and Suspending Alternate 
Tariff Sheets Subject to Conditions, 
Rejecting Primary Tariff Sheets, 
Amending Certificate Retroactively, 
Granting Abandonment, Denying 
Rehearing and Consolidating 
Proceedings” (Order). Transwestern 
notes that the filing also accepts the 
condition imposed by the Commission 
relating to the IS-1 sales program. 

Transwestern requests that the 
Commission grant any and all waivers 
of its rules, regulations and orders as 
may be necessary, specifically § 154.63 
of its regulations, so as to permit the 
above listed tariff sheets to become 
effective July 1, 1991. 

Transwestern asserts that copies of 
the filing were served on all parties 
entitled to service under rule 2010 of the 
Commission’s rules of practice and 
procedures. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
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DC, 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before June 14, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-14273 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


Trunkline Gas Company; Proposed 
Changes in FERC Gas Tariff 


[Docket No. MT88-22-004] 


June 10, 1991. 

Take notice that Trunkline Gas 
Company (Trunkline) on June 7, 1991 
tendered for filing as part of its FERC 
Gas Tariff, Original Volume No. 1, six 
(6) copies of the following tariff sheets: 
First Revised Sheet No. 9-CC.1 
First Revised Sheet No. 9-DG.2 

Trunkline states that these revised 
tariff sheets are being filed to comply 
with the Commission's Order on Order 
Nos. 497 and 497—A Compliance Filings 
dated May 23, 1991 in Docket Nos. 
MT88-22-000, 001, 002 and 003, inter 
alia. 

The proposed effective date of the 
tariff sheets listed above is June 7, 1991. 

Trunkline states that copies of its 
filings were served on Trunkline’s 
jurisdictional sales and transportation 
customers, state commissions and 
parties to this proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's rules of practice and 
procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before June 18, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-14268 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 





27748 


[Docket No. MT90-07-001) 


Trunktine LNG Co.; Proposed Changes 
in FERC Gas Tariff 


June 10, 1991. 

Take notice that Trunkline LNG 
Company (TLC) on june 7, 1991 tendered 
for filing as part of its FERC Gas Tariff, 
Original Volume No. 1, six (6) copies of 
the following tariff sheets: 

First Revised Sheet No. 79.1 
First Revised Sheet No. 79.2 


TLC states that these revised tariff 
sheets are being filed to comply with the 
Commission's Order on Order Nos. 497 
and 497-A Compliance Filings dated 
May 23, 1991 in Docket Nos. MT90-07- 
000, inter alia. 

The proposed effective date of the 
tariff sheets listed above is June 7, 1991. 

TLC states that copies of its filing 
were served on TLC’s jurisdictional 
customers, and parties to this 
proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's rules of practice and 
procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before June 18, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-14270 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP89-226-002) 


Valero interstate Transmission Co.; 
Refund Report 


June 7, 1991. 

Take notice that Valero Interstate 
Transmission Company. {Vitco), on May 
31, 1991, tendered for filing with 
Federal Energy Regulatory Commission 
its refund report setting forth the 
computations of refunds including 
interest made to each customer. 

Vitco states that it has calculated the 
refund applicable to each customer for 
the period October 1, 1989 through April 
30, 1991 based on the rates charged 
during this period and the rates 


approved by the Commission letter 
order dated May 2, 1991. 

Vitco states that a copy of the —. 
has been served upon the parties in the 
above captioned proceeding. 

Any person uceine to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's rules of practice and 
procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before June 14, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashel, 

Secretary. 
[FR Doc. 91-14274 Filed 6-14-91; 8:45 am] 
BILLING CODE 6717-01-m 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-51764; FRL 3931-1] 
Toxic and Hazardous Substances; 


Certain Chemicais Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: Section 5(a}(1) of the Toxic 


Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 {48 
FR 21722). This notice announces receipt 
of 34 such PMNs and provides a 
summary of each. 
DATES: Close of Review Periods: 

P 91-261, February 25, 1991. 

P 91-268, February 26, 1991. 

P 91-779, July 10, 1991. 

P 91-829, 91-830, july 20, 1991. 

P 91-835, July 22, 1991. 

P 91-847, 91-648, 91-849, July 31, 
1991. 

P 91-850, August 3, 1991. 

P 91-851, 91-852, 91-853, 91-854, 91- 
855, 91-856, 91-857, 91-858, 91-859, 91- 
860, 91-861, 91-862, August 4, 1991. 
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P 91-863, 91-864, 91-865, 91-866, 91- 
867, 91-868, 91-869, 91-870, 91-871, 91- 
872, 91-873, 91-874, August 5, 1991. 

Written comments by: 

P 91-261, January 26, 1991. 

P 91-269, January 27, 1991. 

P 91-779, June 10, 1991. 

P 91-829, 91-830, June 20, 1991. 

P 91-835, June 22, 1991. 

P 91-847, 91-848, 91-849, July 1, 1991. 

P 91-850, July 4, 1991. 

P 91-851, 91-852, 91-853, 91-854, 91- 
855, 91-856, 91-857, 91-858, 91-859, 91- 
860, 91-861, 91-862, July 5, 1991. 

P 91-863, 91-864, 91-865, 91-866, 91- 
867, 91-868, 91-869, 91-870, 91-871, 91- 
872, 91-873, 91-874, July 6, 1991. 
ADDRESSES: Written comments, 
identified by the document control 
number “{OPTS-51764)” and the specific 
PMN number should be sent to: 
Document Processing Center (TS-790), 
Office of Toxic Substances, 
Environmental Protection Agency, 401 M 
St., SW., rm. L-100, Washington, DC, 
20460, (202) 382-3532. 

FOR FURTHER INFORMATION CONTACT: 
David Kling, Acting Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, rm. 
EB-44, 401 M St., SW., Washington, DC 
20460 (202) 554-1404, TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidential 
document is available in the Public 
Reading Room NE~G004 at the above 
address between 8 a.m. and noon and 1 
p.m. and 4 p.m., Monday through Friday, 
excluding legal holidays. 


P 91-261 


Mancfacturer. Confidential. 

Chemical. (G) Amine functional 
acrylic salt. 

Use/Production. (G) Coating. Prod. 
range: Confidential. 


P 91-269 


Manufacturer. Confidential. 

Chemical. (G) Phosphonic acid ester 
of aromatic epoxy. 

Use/Production. (G} Despersively 
used coating, pretreatment solution. 
Prod. range: 10,000-24,000 kg/yr. 


P 91-779 


Manufacturer. King industries, inc. 
Chemical. (G) Aromatic acid 
phosphate compound with amine. 
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Use/Production. (G) Coatings 
additive. Prod. range: Confidential ky/ 
yr. 

P 91-829 

Importer. Hoechst Celanese 
Corporation. 

Chemical. (G) Diazo naphthoquinone 
sulfonic ester. 

Use/Import. (G) Photoactive agent for 


photoresist formulation. Import range: 
Confidential. 


P 91-830 

Importer. Hoechst Celanese 
Corporation. 

Chemical. (G) Diazo naphthoquinone 
sulfonic ester. 

Use/Import. (G) Photoactive agent for 
photoresist formulation. Import range: 
Confidential. 


P 91-835 

Importer. Confidential. 

Chemical. (G) Metal arsenate. 

Use/Import. (G) Commercial wood 
preservative ingredient. Import range: 
Confidential. 

Toxicity Data.Acute oral toxicity: 
LD50 > 300 mg/kg species (rat). 


P 91-847 


Manufacturer. Rheox, Inc. 

Chemical. (G) Polyamide resin. 

Use/Production. (S) Additive for 
solvent-based paints. Prod. range: 
Confidential. 

Toxicity Data.Acute oral toxicity: 
LD50 > 5.0 g/kg species (rat). Eye 
irritation: slight species (rabbit). Skin 
irritation: negative species (guinea pig). 
P 91-848 

Manufacturer. Confidential. 

Chemical. (G) Organic salt. 

Use/Production. (G) Polymer 
intermediate. Prod. range: Confidential. 


P 91-849 
Importer. Powdertech Corporation. 
Chemical. (G) Alkyd resin polymer. 
Use/Import. (G) Open, nondispersive. 
Import range: 1,500-2,000 kg/yr. 


P 91-850 
Manufacturer. Confidential. 
Chemical. (G) Siloxane-modified 
polyurethane polymer. 
Use/Production. (S) Thickener for 
coatings. Prod. range: Confidential. 


P 91-851 


Importer. Confidential. 

Chemical. (G) Phenoplastic sulfonic 
acid salt. 

Use/Import. (S) Drying aid. Import 
range: Confidential. 


P 91-852 
Importer. Conf dential. 


Chemical. (G) Polymer of methyl 
methacrylate with mixed alkyl 
methacrylates. 

Use/Import. (G) Open, nondispersive. 
Import range: Confidential. 


P 91-853 

Manufacturer. Confidential. 

Chemical. (G) Ethanammonium, 
N.N,N-trimethy]-2(methy]-1-oxo-2- 
propyl)joxo)-chloride polymer with 2- 
propenamide and N,N,N-trimethyl-2-(C1- 
oxo-2-propenyloxy)ethanammonium 
chloride. 

Use/Production. (G) Polymer utilized 
to separate means of flocculation solid 
particules from liquid slurry. Prod. 
range: Confidential. 


P 91-854 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-855 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-856 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-857 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-858 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-859 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-860 
Importer. Confidential. 
Chemical. (G) Alkyl amine derivative. 
Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-861 


Importer. Confidential. 

Chemical. (G) Alkyl amine derivative. 

Use/Import. (G) Open, nondispersive 
use. Import range: Confidential. 


P 91-862 


Manufacturer. Ashland Chemical, Inc. 
Chemical. (G) Capped polyurea. 
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Use/Production. (S) Ingredient used in 
an adhesive. Prod. range: Confidential. 


P 91-863 

Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Linear polyurethane 
macromer. 

Use/Production. (S) Chemical 
intermediate. Prod. range: Confidential. 
Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: > 2,000 mg/kg species 

(rabbit). 


P 91-864 

Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Linear polyurethane 
macromer. 

Use/Production. (S) Chemical 
intermediate. Prod. range: Confidential. 
Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: > 2,000 mg/kg species 

(rabbit). 


P 91-865 


Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Linear polyurethane 
macromer. 

Use/Production. (S) Chemical 
intermediate. Prod. range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: > 2,000 mg/kg species 
(rabbit). 


P 91-866 


Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Polyurethane 
copolymer polyol. 

Use/Production. (S) Raw material to 
manufacture flexible polyurethane foam. 
Prod. range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: > 2,000 mg/kg species 
(rabbit). 


P 91-667 


Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Polyurethane 
copolymer polyol. 

Use/Production. (S) Raw material to 
manufacture flexible polyurethane foam. 
Prod. range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: > 2,000 mg/kg species 
(rabbit). 


P 91-868 


Manufacturer. Dow Chemical 
Company. 
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Chemical. (G) Polyurethane 
copolymer polyol. . 
Use/Production. (S) Raw material to 


manufacture flexible polyurethane foam. 


Prod. range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: > 2,000 mg/kg species 
(rabbit). 

P 91-869 

Manufacturer. Dow Chemical 
Company. 

Chemical. {G) Butylene oxide/ 
ethylene oxide copolymer. 

Use/Production. (S) Surfactant for 
cleaners. Prod. range: Confidential. 


P 91-870 

Manufacturer. Dow Chemical 
Company. 

Chemical. {G) Butylene oxide/ 
ethylene oxide copolymer. 

Use/Production. {S) Surfactant for 
cleaners. Prod. range: Confidential. 


P 91-871 

Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Butylene oxide/ 
ethylene oxide copolymer. 

Use/Production. {S} Surfactant for 
cleaners. Prod. range: Confidential. 


P 91-872 

Manufacturer. Dow Chemical 
Company. 

Chemical. {G) ee oxide/ 
ethylene oxide copol 

Use/Production. (S) Surfactant for 
cleaners. Prod. range: Confidential. 


P 91-873 

Manufacturer. Dow Chemical 
Company. 

Chemical. (G) Butylene oxide/ 
ethylene oxide copolymer. 

Use/Production. {S) Surfactant for 
cleaners. Prod. range: Confidential. 


P 01-874 


Manufacturer. Confidential. 
Chemical. (G) Polyolefin amino ester. 
Use/Production. (G) Destructive use. 
Prod. range: Confidential. 
Dated: June 11, 1991. 
Steven Newburg-Rinn, 
Acting Director, Information Management 
Division, Office of Toxic Substances. 
{FR Doc. 91-14346 Filed 6-14-91; 8:45 am] 
BILLING CODE 6560-50-F 


[FRL-3963-9] 
Public Water Supply Supervision 
Program Revision for Florida 


AGENCY: Environmental Protection 
Agency. 


ACTION: Notice. 


summary: Notice is hereby given that 


the State of Florida is revising its 

approved State Public Water Supply 

Supervision Primacy Program. Florida 

has adopted drinking water regulations 

for treatment of surface water and the 
regulation of total coliforms. EPA has 
determined that these sets of State 
program revisions are no less stringent 
than the corresponding federal 
regulations. Therefore, EPA has 
tentatively decided to approve these 

State program revisions. 

All interested parties may request a 
public hearing. A request for a public 
hearing must be submitted July 17, 1991 
to the Regional Administrator at the 
address shown below. Frivolous or 
insubstantial requests for a hearing may 
be denied by the Regional 
Administrator. However, if a substantial 
request for a public hearing is made July 
17, 1991, a public hearing will be held. If 
no timely and appropriate request for a 
hearing is received and the Regional 
Administrator does not elect to hold a 
hearing on his own motion, this 
determination shall become final and 
effective thirty (30) days after 
publication in the Federal Register. 

Any request for a public hearing shall 
include the following: {1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; (2) A brief 
statement of the requesting person's 
interest in the Regional Administrator's 
determination and a brief statement of 
the information that the requesting 
person intends to submit at such 
hearing; (3) The signature of the 
individual making the requests, or, if the 
request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity. 
ADDRESSES: All documents relating to 
this determination are available for 
inspection between the hours of 8 a.m. 
and 4:30 p.m., Monday through Friday, 
at the following offices: 

Florida Department of Environmental 
Regulation, Twin Towers Office 
Building, 2600 Blair Stone Road, 
Tallahassee, Florida 32399-2400. 

Environmental Protection Agency, 
Region IV, 345 Courtland Street NE., 
Atlanta, Georgia 30365. 

FOR FURTHER INFORMATION CONTACT: 

Wayne Aronson, EPA, Region IV 

Drinking Water Section at the Atlanta 

address given above (telephone (404) 

347-2913, (FTS) 257-2913). 

Authority: Sec. 1413 of the Safe 
Water Act, as amended (1986), and 40 CFR 
142.10 of the National Primary Drinking 
Water Regulations. 
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Dated: May 31, 1991. 
Patrick M. Tobin, 
Acting Regional Administrator, EPA, Region 
IV. 


" [FR Doc. 91-14104 Filed 6-14-91; 8:45 am] 


{FRL-3964-2] 


Public Water Supply Supervision 
Program Revision for Georgia 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice. 


summary: Notice is hereby given that 
the State of Georgia is revising its 
approved State Public Water Supply 
Supervision Primacy Program. Georgia 
has adopted drinking water regulations 
for treatment of surface water and the 
regulation of total coliforms. EPA has 
determined that these sets of State 
program revisions are no less stringent 
than the corresponding federal 
regulations. Therefore, EPA has 
tentatively decided to conditionally 
approve these State program revisions, 
in accordance with the conditions set 
forth in the May 9, 1991 letter from the 
U.S. EPA to the State of Georgia. This 
letter states that the State commits to 
amend the Georgia Rules at the first 
available opportunity by amending its 
proposed definition 391-3-5-.02 {ii) and 
by amending 391-3-5-.32 (Public 
Notification) to include a more specific 
reference to 40 CFR 141.32. The May 9, 
1991 letter also states that the State 
commits to correct two typographical 
errors as soon as possible, as follows. 
First, the words “and after” should be 
inserted between “on” and “June 29, 
1993” in GA 391-3-5-.20 (SWTR-MCL 
for Turbidity). The intent of the Georgia 
Rule is to maintain the current MCL for 
turbidity until June 28, 1993. This 
correction will serve to clarify the 
State's intent to enforce the federal date. 
Second, the words “Until June 28, 1993” 
should replace the words “‘On or before 
June 28, 1993” in GA 391-3-5-.18 (3). 
Once this correction has been made, the 
intent of this regulation should be clear. 
All interested parties may request a 
public hearing. A request for a public 
hearing must be submitted July 17, 1991 
to the Regional Administrator at the 
address shown below. Frivolous or 
insubstantial requests for a hearing may 
be denied by the Regional 
Administrator. However, if a substantial 
request for a public hearing is made 
(July 17, 1991), a public hearing will be 
held. If no timely and appropriate 
request for a hearing is received and the 
Regional Administrator does not elect to 





Federal Register / Vol. 56, No. 116 / Monday, June 17, 1991 / Notices 


hold a hearing on his own motion, this 

determination shall become final and 

effective thirty (30) days after 
publication in the Federal Register. 

Any request for a public hearing shall 
include the following: (1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; (2) A brief 
statement of the requesting person's 
interest in the Regional Administrator's 
determination and a brief statement of 
the information that the requesting 
person intends to submit at such 
hearing; (3) The signature of the 
individual making the request, or, if the 
request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity. 
ADDRESSES: A!] documents relating to 
this determination are available for 
inspection between the hours of 6 a.m. 
and 4:30 p.m., Monday through Friday, 
at the following offices: 

Georgia Department of Natural 
Resources, Floyd Towers East, Suite 
1066, 205 Butler Street SE., Atlanta, 
Georgia 30334. 

Environmental Protection Agency, 
Region IV, 345 Courtland Street NE., 
Atlanta, Georgia 30365. 

FOR FURTHER INFORMATION CONTACT: 

Wayne Aronson, EPA, Region IV 

Drinking Water Section at the Atlanta 

address given above (telephone (404) 

347-2913, (FTS) 257-2913). 

Authority: Sec. 1413 of the Safe Drinking 
Water Act, as amended (1986), and 40 CFR 
142.10 of the National Primary Drinking 
Water Regulations. 

Dated: May 31, 1991. 

Patrick M. Tobin, 

Acting Regional! Administrator EPA, Region 

IV. 


[FR Doc. $1-14105 Filed 6-14-91; 8:45 am] 
BILLING CODE 6560-50-m 


{[FRL-3964-1] 

Public Water Supervision 
Program Revision for North Carolina 
AGENCY: Environmental Protection 


Agency. 
ACTION: Notice. 


SUMMARY: Notice is hereby given that 


the State of North Carolina is revising 
its approved State Public Water Supply 
Supervision Primacy Program. North 
Carolina has adopted drinking water 
regulations for treatment of surface 
water and the regulation of total 
coliforms. EPA has determined that 
these sets of State program revisions are 
no less stringent than the corresponding 
federal regulations. Therefore, EPA has 


tentatively decided to approve these 

State program revisions. 

All interested parties may request a 
public hearing. A request for a public 
hearing must be submitted (July 17, 1991) 
to the Regional Administrator at the 
address shown below. Frivolous or 
insubstantial requests for a hearing may 
be denied by the Regional 
Administrator. However, if a substantial 
request for a public hearing is made 
(July 17, 1991), a public hearing will be 
held. If no timely and appropriate 
request for a hearing is received and the 
Regional Administrator does not elect to 
hold a hearing on his own motion, this 
determination shall become final and 
effective thirty (30) days after 
publication in the Federal Register. 

Any request for a public hearing shall 
include the following: (1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; {2) A brief 
statement of the requesting person's 
interest in the Regional Administrator's 
determination and a brief statement of 
the information that the requesting 
person intends to submit at such 
hearing; (3) The signature of the 
individual making the request, or, if the 
request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity. 
appresses: All documents relating to 
this determination are available for 
inspection between the hours of 8 a.m. 
and 4:30 p.m., Monday through Friday, 
at the following offices: 

North Carolina Division of 
Environmental Health, Department of 
Environment, Health and Natural 
Resources, P.O. Box 27687, Raleigh, 
North Carolina 27611-7687. 

Environmental Protection Agency, 
Region IV, 345 Courtland Street, N.E., 
Atlanta, Georgia 30365. 

FOR FURTHER INFORMATION CONTACT: 

Wayne Aronson, EPA, Region IV 

Drinking Water Section at the Atlanta 

address given above (telephone (404) 

347-2913, {FTS) 257-2913). 

Authority: Sec. 1413 of the Safe Drinking 
Water Act, as amended (1986), and 40 CFR 


142.10 of the National Primary Drinking 
Water Regulations. 


Dated: May 31, 1991. 

Patrick M. Tobin, 

Acting Regional Adminstrator, EPA, Region 
Iv 


[FR Doc. 91-14107 Filed 6-14-91; 8:45 am] 
BILLING CODE 8580-50-M 


[FRL 3964-3} 


Public Water Supply Supervision 
Program Revision for South Carolina 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice. 


SUMMARY: Notice is hereby given that 
the State of South Carolina is revising 
its approved State Public Water Supply 
Supervision Primacy Program. South 
Carolina has adopted drinking water 
regulations for treatment of surface 
water and the regulation of total 
coliforms. EPA has determined that 
these sets of State program revisions are 
no less stringent than the corresponding 
federal regulations. Therefore, EPA has 
tentatively decided to approve these 
State program revisions. 

All interested parties may request a 
public hearing. A request for public 
hearing must be submitted (July 17, 1991) 
to the Regional Administrator at the 
address shown below. Frivolous or 
insubstantial requests for a hearing may 
be denied by the Regional 
Administrator. However, if a substantial 
request for a public hearing is made 
(July 17, 1991}, a public hearing will be 
held. If no timely and appropriate 
request for a hearing is received and the 
Regional Administrator does not elect to 
hold a hearing on his own motion, this 
determination shall become final and 
effective thirty (30) days after 
publication in the Federal Register. 

Any request for a public hearing shall 
include the following: (1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; (2) A brief 
statement of the requesting person's 
interest in the Regional Administrator's 
determination and a brief statement of 
the information that the requesting 
person intends to submit at such 
hearing; (3) The signature of the 
individual making the request, or, if the 
request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity. 

Appresses: All documents relating to 

this determination are available for 

inspection between the hours of 8 a.m. 

and 4:30 p.m., Monday through Friday, 

at the following offices. 

South Carolina Office of Environmental 
Quality Control, Department of Health 
and Environmental Control, 2600 Bull 
Street, Columbia, South Carolina 
29201. 

Environmental Protection Agency, 
Region IV, 345 Courtland Street, NE., 
Atlanta, Georgia 30365. 





27752 


FOR FURTHER INFORMATION CONTACT: 
Wayne Aronson, EPA, Region IV 
Drinking Water Section at the Atlanta 
address given above (telephone (404) 
347-2913, (FTS) 257-2913). 

Authority: Sec. 1413 of the Safe Drinking 
Water Act, as amended (1986), and 40 CFR 
142.10 of the National Primary Drinking 
Water Regulations. 


Dated: May 31, 1991. 
Patrick M. Tobin, 
Acting Regional Administrator, EPA, Region 
Iv 


[FR Doc. 91-14106 Filed 6-14-91; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3964-6] 


Public Water Supply Supervision 
Program Revision for Tennessee 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice. 


SUMMARY: Notice is hereby given that 


the State of Tennessee is revising its 
approved State Public Water Supply 
Supervision Primacy Program. 
Tennessee has adopted drinking water 
regulations for treatment of surface 
water and the regulation of total 
coliforms. EPA has determined that 
these sets of State program revisions are 
no less stringent than the corresponding 
federal regulations. Therefore, EPA has 
tentatively decided to approve these 
State program revisions. 

All interested parties may request a 
public hearing. A request for a public 
hearing must be submitted July 17, 1991 
to the Regional Administrator at the 
address shown below. Frivolous or 
insubstantial requests for a hearing may 
be denied by the Regional 
Administrator. However, if a substantial 
request for a public hearing is made July 
17, 1991, a public hearing will be held. If 
no timely and appropriate request for a 
hearing is received and the Regional 
Administrator does not elect to hold a 
hearing on his own motion, this 
determination shall become final and 
effective thirty (30) days after 
publication in the Federal Register. 

Any request for a public hearing shall 
include the following: (1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; (2) A brief 
statement of the requesting person's 
interest in the Regional Administrator's 
determination and a brief statement of 
the information that the requesting 
person intends to submit at such 
hearing; (3) The signature of the 
individual making the request, or, if the 
request is made on behalf of an 


organization or other entity, the 

signature of a responsible official of the 

organization or other entity 
appresses: All documents relating to 
this determination are available for 

inspection between the hours of 8 a.m. 

and 4:30 p.m., Monday through Friday, 

at the following offices: 

Tennessee Department of Health and 
Environment, T.E.R.R.A. Building, 150 
Ninth Avenue North, Nashville, 
Tennessee 37219-5404. 

Environmental Protection Agency, 
Region IV, 345 Courtland Street, NE., 
Atlanta, Georgia 30365. 

FOR FURTHER INFORMATION CONTACT: 

Wayne Aronson, EPA, Region IV 

Drinking Water Section at the Atlanta 

address given above (telephone (404) 

347-2913, (FTS) 257-2913). 

Authority: Sec. 1413 of the Safe Drinking 
Water Act, as amended (1986), and 40 CFR 
142.10 of the National Primary Drinking 
Water Regulations). 

Dated: May 31, 1991. 

Patrick M. Tobin, 

Acting Regional Administrator, EPA, Region 

IV 


[FR Doc. 91-14108 Filed 6-14-91; 8:45 am] 
BILLING CODE 6560-50-M 


EXPORT-IMPORT BANK OF THE 
UNITED STATES 


Open Meeting of the Advisory 
Committee of the Export-Import Bank 
of the United States 


SUMMARY: The Advisory Committee was 
established by Public Law 98-181, 
November 30, 1983, to advise the Export- 
Import Bank on its programs and to 
provide comments for inclusion in the 
reports of the Export-Import Bank to the 
United States Congress. 

TIME AND PLACE: Tuesday, July 2, 1991, 
from 9:30 a.m. to 12 noon. The meeting 
will be held at Eximbank in room 1143, 
811 Vermont Avenue, NW., Washington, 
DC 20571. 

AGENDA: The meeting agenda will 
include a discussion of the following 
topics: Financial and Budget Status 
Report, Congressional Report, 
Arrangement/Tied Aid Credit Report, 
Competitiveness Report, Project 
Finance, Subcommittee Status Reports: 
(Emerging Trade Finance—Small 
Business-Banking), Next Steps, and 
other topics. 
PUBLIC PARTICIPATION: The meeting will 
be open to public participation; and the 
last 15 minutes will be set aside for oral 
questions or comments. Members of the 
public may also file written statement(s) 
before or after the meeting. In order to 
permit the Export-Import Bank to 
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arrange suitable accommodations, 
members of the public who plan to 
attend the meeting should notify Joan P 
Harris, room 935, 811 Vermont Avenue, 
NW., Washington, DC 20571, (202) 566— 
8871, not later than June 28, 1991. If any 
person wishes auxiliary aids (such as a 
sign language interpreter) or other 
special accommodations, please contact, 
prior to June 27, 1991, the Office of the 
Secretary, room 935, 811 Vermont 
Avenue, NW., Washington, DC 20571, 
Voice: (202) 566-8871 or TDD: (202) 535- 
3913. 

FURTHER INFORMATION: For further 
information, contact Joan P. Harris, 
Room 935, 811 Vermont Avenue, NW., 
Washington, DC 20571, (202) 566-8871. 
Joan P. Harris, 

Corporate Secretary. 

[FR Doc. 91-14245 Filed 6-14-91; 8:45 am] 
BILLING CODE 6690-01-M 3 


FEDERAL ELECTION COMMISSION 


Clearinghouse Advisory Panel; 
Renewal of Charter 


SUMMARY: The National Clearinghouse 
on Election Administration announces 
the renewal of the charter for the 
Clearinghouse Advisory Panel. 

The purpose of the Panel is to provide 
advice and consultation to the 
Clearinghouse with respect to its 
research programs on election 
administration. 


FOR FURTHER INFORMATION CONTACT: 
Janet McKee, National Clearinghouse on 
Election Administration, Washington, 
DC 20463. 


Dated: June 12, 1991. 
Penelope Bonsall, 
Director, National Clearinghouse on Election 
Administration. 
[FR Doc. 91-14318 Filed 6-14-91; 8:45 am] 
BILLING CODE 6715-01-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
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the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.. 212-009848-025. 

Title: U.S. Gulf Ports/Brazil 


de Navegacao Lloyd 
Brasileiro 


ia Maritima Nacional 

American Transport Lines, Inc. 

Synopsis: The proposed amendment 
would delete provisions of the 
Agreement which conflict with the 
Commission's rules concerning the 
notice and waiting period required prior 
to the effectiveness of agreement 
modifications. 

Dated: june 21, 1991. 

By Order of the Federal Maritime 
Commission. 


Joseph C. Polking, 
Secretary. 


[FR Doc. 91-14284 Filed 6-14-91; 8:45 amj 
BILLING CODE 6730-01-™ 


FEDERAL RESERVE SYSTEM 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act [12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y {12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Buard of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 


and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than July 5, 
1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. ist Brookfield, inc. Employee Stock 
Ownership Plan and Trust Agreement, 
Brookfield, Illinois; to become a bank 
holding company by acquiring 30 
percent of the voting shares of ist 
Brookfield, inc., Brookfield, Mlinois, and 
thereby indirectly acquire First National 
Bank of Brookfield, Brookfield, Illinois. 

B. Federal Reserve Bank of St. Louis 
{Randail C. Sumner, Vice President) 411 


‘ Locust Street, St. Louis, Missouri 63166: 


1. First Commercial Corporation, 
Little Rock, Arkansas; to acquire at least 
80 percent of the voting shares of 
Farmers and Merchant Bank, Rogers, 
Arkansas. 

C. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Flower Mound Bancshares, inc., 
Flower Mound, Texas; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Security 
Bank, Flower Mound, Texas. 

2. HMS Holdings, Inc., San Antonio, 
Texas; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Castle Hills National 
Bank, San Antonio, Texas. 

Board of Governors of the Federal Reserve 
System, June 11, 1991. 

Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-14287 Filed 6-14-91; 8:45 am] 


BILLING CODE 6210-01-F 


Banc One Corporation; Acquisition of 
Company Engaged in Nonbanking 
Activities 


The organization listed in this notice 
has applied under § 225.23{a) or (f} of 
the Board's Regulation Y (12 CFR 
225.23{a) or (f)) for the Board's approval 
under section 4{c}{8) of the Bank 
Holding Company Act {12 U.S.C. 
1843(c}(8)}} and § 225.21{a) of Regulation 
Y (12 CFR 225.21{a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity. Unless otherwise noted, such 
activities will be conducted throughout 
the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
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application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 


Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than July 5, 1991. 


A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 


1. Banc One Corporation, Columbus, 
Ohio; to engage through its subsidiary, 
Banc One Capital Corporation, 
Columbus, Ohio, in underwriting and 
dealing, to a limited extent, in all types 
of debt securities, including, without 
limitation, sovereign debt securities, 
corporate debt, debt securities 
convertible into equity securities, and 
securities issued by a trust or other 
vehicle secured by or representing 
interests in debt obligations; and all 
types of equity securities, including, 
without limitation, common stock, 
preferred stock, American Depositary 
Receipts, and direct and indirect 
ownership interest in corporations and 
other entities. Banc One Corporation, 76 
Federal Reserve Bulletin 756 (1990); j.P. 
Morgan & Co. Inc., 75 Federal Reserve 
Bulletin 192 (1989). See Modifications to 
Section 20 Orders, 75 Federal Reserve 
Bulletin 751 (1989). 


Board of Governors of the Federal Reserve 
System, June 11, 1991. 


Jennifer J. johnson, 
Associate Secretary of the Board. 


[FR Doc. 91-14268 Filed 6-14-91; 8:45 am] 


BILLING CODE 6210-01-F 
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Bankers Trust New York Corporation; 


Bankers Trust New York Corporation, 
New York, New York (“Bankers Trust”), 
has applied pursuant to section 4(c)(8) of 
the Bank Holding Company Act (12 
U.S.C. 1843(c)(8)) (“BHC Act”) and § 
225.23(a) of the Board's Regulation Y (12 
CFR 225.23(a)), through its wholly 
owned subsidiary, BT Asset 
Management, Inc., New York, New York 
(“Company”), to engage de novo in the 
provision of investment advice as a 
commodity trading advisor (“CTA”) 
with respect to the purchase and sale of 
financial futures contracts and options 
on such futures contracts on certain 
broad-based stock and bond index 
products traded on major commodity 
exchanges. This activity would be 
conducted on a worldwide basis. 

Section 4{c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity “which the Board, after due 
notice and opportunity for hearing, has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto.” Bankers Trust 
believes that these proposed activities 
are “so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto.” 

The Board has previously approved 
the provision of investment advice as a 
futures commission merchant or CTA 
with respect to all of the specified stock 
and bond index futures contracts and 
options thereon in Bankers Trust’s 
application. See, é.g., The Sanwa Bank, 
Limited, 77 Federal Reserve Bulletin 64 
(1991); Chemical Banking Corporation, 
76 Federal Reserve Bulletin 660 (1990); 
The Hongkong and Shanghai Banking 
Corporation, 76 Federal Reserve Bulletin 
770 (1990); The Long-Term Credit Bank 
of Japan, Limited, 74 Federal Reserve 
Bulletin 573 (1988). Bankers Trust 
proposes that Company comply with the 
conditions set forth in § 225.25(b)(19) of 
Regulation Y previously considered by 
the Board in approving this activity. 

Bankers Trust takes the position that 
the proposed activity will benefit the 
public. Bankers Trust believes that it 
will promote competition and provided 
added convenience to customers of 
Company. Moreover, Bankers Trust 
believes that the provision of investment 
advisory services relating to financial 
futures contracts on stock and bond 
indexes and options thereon through 
Company will not give rise to any 


substantial risks of conflicts of interest, 
unsound banking practices or other 
subtle hazards given the framework of 
laws and regulations within which 
Company will conduct its activities. 

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than July 12, 1991. 
Any request for a hearing on this 
application must, as required by § 
262.3(e) of the Board’s Rules of 
Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of reasons 
why a written presentation would not 
suffice in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute, summarizing the evidence 
that would be presented at a hearing, 
and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

This application may be inspected at 
the offices of the Board of Governors of 
the Federal Reserve Board or the 
Federal Reserve Bank of New York. 


Board of Governors of the Federal Reserve 
System, June 11, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-14291 Filed 6-14-91; 8:45 am] 
BILLING CODE 6210-01-F 


Robert C. Cudd, Ill; Change in Bank 
Control Notice; Acquisition of Shares 
of Banks or Bank Holding Companies 


The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817{j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j)(7)). 

The notice is available for immediate 
inspection at the Federal Reserve Bank 
indicated. Once the notice has been 
accepted for processing, it will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing to the Reserve Bank indicated 
for the notice or to the offices of the 
Board of Governors. Comments must be 
received not later than July 5, 1991. 

A. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Robert C. Cudd, III, Monroe, 
Louisiana; to acquire an additional 1.78 
percent of the voting shares of Central 
Corporation, Monroe, Louisiana, for a 
total of 11.76 percent, and thereby 
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indirectly acquire Central Bank, Monroe, 
Louisiana. 

Board of Governors of the Federal Reserve 
System, June 11, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-14286 Filed 6-14-91; 8:45 am] 
BILLING CODE 6210-01-F 


First Union Corporation; Acquisition of 
Company Engaged In Nonbanking 
Activities 


The organization listed in this notice 
has applied under § 225.23(a) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a) or (f)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity. Unless otherwise noted, such 
activities will be conducted throughout 
the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than July 5, 1991. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Senior Vice 
President) 701 East Byrd Street, 
Richmond, Virginia 23261: 

1. First Union Corporation, Charlotte, 
North Carolina; to engage de novo 
through its subsidiary, First Union 
Securities, Inc., Charlotte, North 
Carolina, in buying and selling all types 
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of securities on the order of investors as 
a “riskless principal” subject to certain 
limitations and restrictions as stipulated 
in Bankers Trust New York Corporation, 
75 Federal Reserve Bulletin 829 (1989) 
and J.P. Morgan & Co., Incorporated, 76 
Federal Reserve Bulletin 26 (1990), and § 
225.25(b)(15) of the Board’s Regulation 
Y. 


Board of Governors of the Federal Reserve 
System, June 11, 1991. 
Jennifer J. Johnson, * 
Associate Secretary of the Board. 
[FR Doc. 91-14289 Filed 6-14-91; 8:45 am] 
BILLING CODE 6210-01-F 


Mergers of Bank Holding Companies 
CORRECTION 


This notice corrects a previous 
Federal Register notice (FR Doc. 91- 
11145) published at page 21680 of the 
issue for Friday, May 10, 1991. 

Under the Federal Reserve Bank of 
Atlanta, the entry for Synovus Financial 
Corporation is amended to read as 
follows: 


A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Synvous Financial Corporation, 
Columbus, Georgia, and TB&C 
Bancshares, Inc., Columbus, Georgia; to 
acquire 100 percent of the voting shares 
of Athens Federal Savings Bank, 
Athens, Georgia. Athens Federal 
Savings Bank is currently a federally- 
chartered stock savings bank, and, 
immediately prior to acquisition by 
Synovus Financial Corporation, will 
convert from a federally-chartered stock 
savings bank into a state-chartered 
commercial bank and trust company to 
be called Athens First Bank and Trust 
Company, 

Athens Federal Savings Bank engages 
in the sale of title insurance through a 
wholly-owned subsidiary, Athena 
Service Corporation. 
Contemporaneously, with the conversion 
of Athens Federal Savings Bank into 
Athens First Bank and Trust Company, 
ownership of Athena Service 
Corporation will pass from Athens 
Federal Savings Bank to.Athens First 
Bank and Trust Company. Upon 
consummation of this transaction, . 
threfore, Synovus Financial Corporation 
also proposes to engage indirectly in the 
sale of title insurance through Athena 
Service Corporation. 

Comments on this application must be 
received by July 1, 1991. 


Board of Governors of the Federal Reserve 
System, June 11, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR DOC. 91-14290 Filed 6-14-91; 8:45 am] 
BILLING CODE 6210-01 


GENERAL SERVICES 
ADMINISTRATION 


information Collection Activities Under 


Office of Management and Budget 
Review 


AGENCY: Office of the Administrator 
(AKC), GSA. 


summary: The GSA hereby gives notice 
under the Paperwork Reduction Act of 
1980 that it is requesting the Office of 
Management and Budget (OMB) to 
renew expiring information collection 
3090-0228, Nondiscrimination in Federal 
Financial Assistance Program. This 
information is needed to ensure that 
recipients of Federal financial 
assistance distribute Federal surplus 
property in a nondiscriminatory manner. 
ADDRESSES: Send comments to Bruce 
McConnell, GSA Desk Officer, Room 
3235, NEOB, Washington, DC, 20503, 
and to Mary L. Cunningham, GSA 
Clearance Officer, General Services 
Administration (CAIR), 18th & F Street 
NW, Washington, DC 20405. 

Annual Reporting Burden: 
Respondents: 228; annual responses: 1.0; 
average hours per response: 16.0000; 
burden hours: 3648. 


FOR FURTHER INFORMATION CONTACT: 
Thomas E. Henderson, (202) 501-1633. 
Copy of Proposal: May be obtained 
from the Information Collection 
Management Branch (CAIR), Room 7102, 
GSA Building, 18th & F St. NW, 
Washington, DC 20405, by telephoning 
(202) 501-0666, or by faxing your request 
to (202) 501-2727. 
Dated: June 5, 1991. 
Emily C. Karam, 
Director, Information Management Division. 
[FR Doc. 91-14317 Filed 6-14-91; 8:45 am] 
BILLING CODE 6820-BR-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


~ Agency for Toxic Substances and 
Disease Registry 


[Announcement Number 126] 


Surveillance of Hazardous Substance 
Emergency Events | 
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Introduction 


The Agency for Toxic Substances and 
Disease Registry (ATSDR) announces 
that cooperative agreement applications 
will be accepted to conduct surveillance 
of hazardous substance emergency 
events. The Public Health Services 
(PHS) is committed to achieving the 
health promotion and disease 
prevention objectives of Healthy People 
2000, a PHS-led national activity to 
reduce morbidity and mortality and 
improve the quality of life. This 
announcement is related to the priority 
areas of Surveillance and Data Systems . 
and Environmental Health. (For ordering 
a copy of Healthy People 2000, see 
Section WHERE TO OBTAIN 
ADDITIONAL INFORMATION.) 


Authority 


This program is authorized in sections 
104{i) (9) and (15) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) as amended by the Superfund 
Amendments and Reauthorization Act 
(SARA) (42 U.S.C. 9604 (i) (9) and (15)). 


Eligible Applicants 

Eligible applicants are the official 
public health departments of the states 
and the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, the Federated 
States of Micronesia, the Republic of the 
Marshall Islands, the Republic of Palau, 
the Northern Marina Islands, and 
American Samoa and federally- 
recognized Indian Tribes. 


Availability of Funds 


Approximately $450,000 is available in 
Fiscal Year 1991 to fund up to 9 awards 
(approximately 5 non-competing 
continuations totaling $250,000 and 2 to 
4 new competing awards totaling 
$200,000). Awards are expected to be 
approximately $50,000 per award for the 
first year. It is anticipated that awards 
will be for a 12-month budget period 
with a:‘proposed project period of 3 
years, Continuation awards within the 


‘ project period will be made on the basis 


of satisfactory progress and the 
availability of funds. 


Purpose 


The primary purpose of this 
cooperative agreement is to develop, 
implement, and maintain a state-based 
surveillance system for hazardous 
substance emergency events. This 
surveillance system will allow the state 
health department to better understand 
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the public health impact of hazardous 
substance emergencies by developing, 
implementing, and evaluating a state- 
based surveillance system. 

The objectives of the surveillance 
system are to 1) describe the 
distribution of hazardous substance 
emergencies within individual states as 
well as nationally, 2) describe the type 
and cause of morbidity and mortality 
experienced by employees, first 
responders, and the general public as a 
result of selected hazardous substance 
emergencies, 3} analyze and describe 
risk factors associated with the 
morbidity and mortality, and 4) develop 
and propose strategies to reduce 
subsequent morbidity and mortality 
— comparable events occur in the 

ture. 


Program Requirements 

All hazardous substance emergency 
event surveillance (HSEES)} will be 
performed in accordance with the 
methodology provided in the HSEES 
protocol. The protocol was — to 
meet the objectives outlined under 
PURPOSE. A copy of the protocol will 
be provided in the application kit. The 
following criteria define an emergency 
event: 


A. An uncontrolled or illegal release 
or threatened release of a hazardous 
substance as defined by Sections 101(14) 
and 104fi)(18), 42 U.S.C. 9601(14) and 
9604(i)(18}; and include: 


1. The 200 substances identified by 
ATSDR to be the most hazardous 
substances found at Superfund sites, as 
published in the Federal Register on 
October 20, 1988 (53 FR 41280), and 


2. all insecticides, pesticides, and 
herbicides, not limited to those listed in 
ATSDR’s announcement (e.g., parathion, 
dieldrin/aldrin, heptachlor), and 

3. chlorine, hydrochloric acid, sodium 
hydroxide, nitric acid, phosphoric acid, 
acrylic acid, hydrofluoric acid; and 

B. The amount of product released, or 
that might be released, needs (or would 
need) to be removed, cleaned up, or 
neutralized according to Federal, state, 
or local law. 


Note: Events meeting Criteria A and B 
include releases and threatened releases of 
specified chemicals, i.c., if itis thought that a 
tanker will explode containing phosphoric 
acid and the area is evacuated and no 
explosion occurs, the event should be 
included. 


In conducting activities to achieve the 
purpose of this program, the recipient 
shall be responsible for conducting 
activities under A. below and ATSDR 
will be responsible for conducting 


activities under B.below.The __. 
surveillance process will generally 
consist of the following activities: 
A. Recipient Activities 

1. Develop a mechanism for state 
health department notification of events 
in a timely fashion. This should include 
developing formal or informal 
agreements with al} agencies within the 
states that are notified of hazardous 
substance emergencies. These agencies 
may include, but are not limited to, state 
police and fire departments, 
environmental agencies, and various 
offices of emergency government. These 
agreements should allow 
participating state health departments to 
be notified of hazardous substance 
emergencies meeting the ATSDR case 
definition at the time, or shortly after, 
the event occurs. 


2. Investigate the emergency event by 
gathering and analyzing the information 
gathered from various sources. Sources 
may include but are not limited to those 
agencies mentioned in Number 1. and 
other relevant Federal, state, local, and 
private agencies in keeping with the 
surveillance protocol. 

3. Establish and maintain an 
appropriate and a timely schedule of 
gathering, entering, and transferring 
information to ATSDR in keeping with 
the HSEES Protocol. 


B. ATSDR Activities 


1. Collaborate with recipients in 
acquiring appropriate information for 
performance of HSEES; assist recipient 
in evaluating completeness and quality 
of relevant information. 

2. Provide prototype information 
gathering instrument. 

3.. Assist recipients in establishing and 
maintaining appropriate and timely 
schedules for the HSEES surveillance 
process. 

4. Assist recipients in assuring 
appropriate training for maintaining the 
surveillance system. 

5. Analyze environmental and/or 
biological results for specific situations 
in which ATSDR has unique 
capabilities. 

6. Evaluate the overall performance of 
recipient's adherence to the surveillance 
protocol. 


Evaluation Criteria 
A. Review Procedures 


Applications will be reviewed and 
evaluated according to the following 
criteria: 

1. Scientific and technical merit 
review criteria for states new to HSEES. 
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a. Appropriateness and Knowledge of 
Surveillance System (25 percent}—The 
extent to which the applicant 
demonstrates a need for such a 
surveillance system within their state. 
Additionally, the applicant should 
demonstrate an understanding of the 
needs, limitations, and experience with 
surveillance systems as a means of 
assessing the impact of hazardous 
substances on public health. 

b. Proposed Methodology (25 
percent}—The extent to which the 
applicant demonstrates experience in, or 
an ability to develop, implement, and 
evaluate surveillance systems in 
accordance with the HSEES Protocol. 

c. Capability and Coordination Efforts 
(20 percent}—The extent to which the 
applicant demonstrates the ability to 
develop, maintain, or expand a formal 
or an informal working relationship with 
agencies outside of the state health 
departments that receive notifications of 
hazardous substance emergencies. This 
is necessary to assure that state health 
departments are notified of all 
hazardous substance emergencies. 

d. Quality. of Information Collection 
(20 percent}—The extent to which the 
applicant describes experience in 
collaborative projects where it was 
responsible for collecting information in 
a consistent format. Examples can 
include surveillance projects, surveys, 
and prospective or retrospective 
hypothesis testing studies. Of critical 
importance to the success of the 
surveillance project is the timely 
submission of information for analysis. 
The applicant must demonstrate 
experience in, or the proposed ability to 
collect, enter, and transfer information 


_ on a scheduled basis: 


e. Program Personnel (10 percent}— 

The extent to which the 
program staff are qualified and 
appropriate, and the time allocated for 
them to accomplish program activities is 
adequate. With limited funds available, 
the applicant msut demonstrate that an 
infrastructure exists within the health 
department that will allow for full 
participation in the surveillance system 
with partial ATSDR financial support. 
such in-kind support can include 
existing support staff, technical staff 
(e.g., epidemiologists, data management 
staff, environmental health scientists, 
emergency response personnel}, and 
computer 

f. Program Budget (Not scored}—The. 
extent to which the budget is 
reasonable, clearly justified, and 
consistent with intended use of 
cooperative agreement funds. 





‘Federal Register / Vol. 56, No. 116 / Monday, June 17, 1991 / Notices 


2. Scientific and technical merit 
review criteria for states with existing 
HSEES. 

a. Appropriateness and knowledge of 
surveillance system (25 percent)—The 
extent to which the applicant 
demonstrates experience in collecting 
emergency event surveillance 
information within the state. This should 
include, but is not limited to, an 
assessment of the extent of hazardous 
substance emergencies and/or the 
morbidity and mortality associated with 
these events. Additionally, the applicant 
should demonstrate an understanding of 
the needs, limitations, and experience 
with surveillance systems as a means of 
assessing the impact of hazardous 
substances on public health. 

b. Proposed methodology (25 
percent)—The extent to which the 
applicant demonstrates experience in 
HSEES. This should include the 
development, implementation, and 
evaluation of an HSEES system in 
accordance with the surveillance 
protocol. Rie 

c. Capability and coordination efforts 
(20 percent}—The extent to which the 

‘applicant demonstrates the ability to 
develop, maintain, or expand a formal 
or an informal working relationship with 
agencies outside of the state health 
departments that receive notifications of 
hazardous substance emergencies. This 
is necessary to assure that state health 
departments are notified of all 
hazardous substance emergencies. 

d. Quality of information collection 
(20 percent)—The extent to which the 
applicant describes experience in 
HSEES systems for which the 
organization was responsible for 
collecting information in a consistent 
format. Of critical importance to the 
success of the surveillance project is the 
timely submission of data for analysis. 
The applicant must demonstrate 
experience in collecting, entering, and 
transferring information on a scheduled 
basis. 

_  @. Program personnel (10 percent)— 
The extent to which the proposed 
program staff is qualified and 
appropriate, and the time allocated for 
them to accomplish program activities is 
adequate. With limited funds available, 
the applicant must demonstrate that an 
infrastructure exists within the health 
department that will allow for full 
participation in the surveillance system 
with partial ATSDR financial support. 
Such in-kind support can include 
existing support staff, technical staff 
(e.g., epidemiologists, data management 
staff, environmental health scientists, 
emergency response personnel), and 
computer hardware. 


f. Program budget (not scored)—The 
extent to which the budget is 
reasonable, clearly justified, and 
consistent with intended use of 
cooperative agreement funds. 


B. Review of Continuation Applications 


Continuation awards within the 
project period will be made on the basis 
of the following criteria: 

1. Satisfactory progress has been 
made in meeting project objectives; 

2. Objectives for the new budget 
period are realistic, specific, and 
measurable; 

3. Proposed changes in described 
long-term objectives, methods of 
operation, need for cooperative 
agreement support, and/or evaluation 
procedures will lead to achievement of 
project objectives; and 

4. The budget request is clearly 
justified and consistent with the 
intended use of cooperative agreement 
funds. 

Funding Priorities 

Renewal applicants and new HSEES 
applicants must demonstrate the 
abilities described earlier in this 
announcement, and established project 
shall neither be preferentially rewarded 
or penalized for previous ATSDR 
collaboration. Priority will be given for 
the following: 

A. Geographic representation of the 
entire United States; 

B. Representation from both 
agricultural and industrial states. 


Other Requirements 
Paperwork Reduction Act 


Projects that involve collection of 
information from 10 or more individuals 
and funded by cooperative agreement 
will be subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act. 


Executive Order 12372 Review 


Applications are subject to review as 
governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. E.O. 12372 sets up a system 
for state and local government review of 
proposed Federal assistance 
applications. Applicants (other than 
federally-recognized Indian tribal 
governments) should contact their state 
Single Point of Contact (SPOC) as early 
as possible to alert them to the 
prospective applications and receive 
any necessary instructions on the state 
process. For proposed projects serving 
more than one state, the applicant is 
advised to contact the SPOC of each 
affected state. A current list of SPOCs 
including their names, addresses, and 
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telephone numbers is included in the 
application kit. The due date for state 
process recommendations is 60 days 
after the application deadline date for 
new and competing continuation 
awards. The granting agency does not 
guarantee to “accommodate or explain” 
for state process recommendations it 
receives after that date. 

The following states and territories 
have elected not to participate in the 
“Intergovernmental Review of Federal 
Programs”: Alaska, Idaho, Kansas, 
Minnesota, Nebraska, Virginia, 
American Samoa, the Republic of the 
Marshall Islands, the Federated States 
of Micronesia, and the Republic of 
Palau. 


Catalog of Federal Domestic Assistance 
Number. 

The Catalog of Federal Domestic 
Assistance number is 93.161, Health 
Programs for Agency for Toxic Substances 
and Disease Registry. 


Application Submission Deadline 


The original and two copies of the 
application (Form PHS 5161-1) should 
be submitted to Henry S. Cassell, Grants 
Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NE., 
room 300, Mail Stop E-14, Atlanta, 
Georgia 30305, on or before July 26, 1991. 
By formal agreement, the CDC 
Procurement and Grants Office will act 
on behalf of and for ATSDR on this 
matter. 


A. Deadline 


Applications shall be considered as 
meeting the deadline if they are either: 

1. Received on or before the deadline 
date; or 

2. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
(Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing.) 


B. Late Applications 


Applications that do not meet the 
criteria in 1. or 2. above are considered 
late applications. Late applications will 
not be considered in the current 
competition and will be returned to the 
applicant. 


Where to Obtain Additional Information 


If you are interested in obtaining 
additional information on application 
procedures, copies of application forms, 
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and other material, please contact the 
following CDC/ATSDR personnel. 

Business Management Technical 
Assistance: Van Malone, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NE., 
room 300, Mail Stop E-14, Atlanta, 
Georgia 30305; telephone: (404} 842-6630 
or FTS 236-6630. 

Programmatic Technical Assistance: 
Dr. Wendy Kaye, Chief, Epidemiology 
and Surveillance Branch, Division of 
Health Studies, Agency for Toxic 
Substances and Disease Registry, 1600 
Clifton Road, NE., Mail Stop E-31, 
Atlanta, Georgia 30333; telephone: (404) 
639-0555 or FTS 236-0555. 

Please refer to announcement number 
126 when requesting information and 
submitting an application. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report, Stock No. 017-001-00474-0} or 
Healthy People 2000 (Summary Report, 
Stock No. 017-001-00473-1} through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-9325 (Telephone 
(202) 783-3238}. 

Dated: June 10, 1991. 

William L. Roper, 

Administrator, Agency for Toxic Substances 
and Disease Registry. 

[FR Doc. 91-24295 Filed 6-14-91; 8:45 am} 
BILLING CODE 4160-70-N8 


[Announcement Number 132] 


Areas Closed or Restricted to the 
Public Because of Toxic Substance 
Contamination 


Introduction 


The Agency for Toxic Substances and 
Disease Registry {ATSDR} announces 
the availability of funds in Fiscal Year 
1991 for a cooperative agreement with 
the National Governors’ Association 
(NGA) to maintain a complete listing of 
areas closed to the public or otherwise 
restricted in use because of toxic 
substance contamination; to establish 
and maintain an inventory of state- 
based literature, research, and studies 
on the health effeets of toxic substances; 
and to assist NGA in developing 
additional projects in response to 
emerging environmental health issues 
that facilitate state information 
exchange and policy development. The 
Public Health Service (PHS) is 
committed to achieving the hea 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity to reduce 
morbidity and mortality and improve the 


quality of life. This announcement is 
related to the priority area of 
Environmental Health. (For ordering a 
copy of Healthy People 2000, see the 
Section WHERE TO OBTAIN ADDITIONAL 
INFORMATION.) 


Authority 


This program is authorized under 
sections 104(i)(1) (B} and (C), 104(i)(14), 
and 104fi)(15) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(CERCLA), as amended, (42 U.S.C. 
9604(i)(1) (B) and (C), (14), and (15)). 
Section 104{i)(14) states, in part,* * * 
“the administrator of ATSDR shall 
assemble, develop as necessary, and 
distribute to the states, and upon 
request to medical colleges, physicians, 
and other health professionals, 
appropriate educational material 
(including short courses} on the medical 
surveillance, screening and methods of 
diagnosis and treatment of injury or 
disease related to exposure to 
hazardous substances * * *.” 

Section 104{i)(15) states: The activities 
of the Administrator of ATSDR 
described in this subsection * * * “shall 
be carried out by the Administrator of 
ATSDR, either directly or through 
cooperative agreements with the states 
(or political subdivisions thereof} which 
the Administrator of ATSDR determines 
are capable of carrying out such 
activities.” 

Eligible Applicant 

Assistance will be provided only to 
the National Governors’ Association 
(NGA). No other applications are 
solicited or will be accepted. The 
National Governors’ Association is a 
unique institution for collecting and 
maintaining the information mandated 
under the Sections of CERCLA cited 
above, because of its special 
relationship with the states, 
commonwealths, and territories of the 
United States. NGA has developed, with 
ATSDR, the methodology and protocol 
for the data collection and maintenance, 
as well as convening a Task Force of 
senior state environmental health, 
natural resource, and policy officials to 
assist in the development, progress, and 
final presentation of the data. In 
addition, this Task Force provides 
assistance and guidance to NGA and 
ATSDR, as needed, on 
environmental health issues that 
facilitate state information exchange 
and policy development. 


Availability of Funds 


Approximately $150,000 will be 
available in Fiscal Year 1991. Ht is 
expected that the award will begin on or 
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about July 1, 1991, for a 12-month budget 
period within a 5-year project period. 
Continuation awards within the project 
period are made on the basis of 
satisfactory progress and availability of 
funds. The funding estimate outlined 
above may vary and is subject to 
change. 


Purpose 


The cooperative agreen.ent purposes 
are: (1) To assist the National 
Governors’ Association {NGA} in 
updating the data contained in the 
biennially prepared document 
“Restrictions Imposed on Contaminated 
Sites: A Status of State Actions”; (2) to. 
assist in cataloging various state efforts 
being used to avoid public exposure to 
hazardous sites and analyzing their site- 
specific responses; and (3) to develop a 
descriptive directory of state agencies 
and officials that have authority to close 
or restrict areas to public use because of 
toxic contamination. NGA will 
undertake additional projects in 
response to emerging state 
environmental health issues. These 
projects may include an analysis of how 
public health agencies can most 
effectively address public concerns 
about enviromental health hazards. This 
information will assist state Governors 
in managing their hazardous substance 
cleanup programs. 


Program Requirements 


In conducting the activities to achieve 
the purpose of this program, the 
recipient shall be responsible for 
conducting activities under A. below 
and ATSDR will be responsible for 
conducting activities under B. below. 


A. NGA Activities 


1. In cooperation with ATSDR and the 
individual states and territories, develop 
the methodology and protocol to update 
the data contained in the biennially 
prepared document “Restrictions 
Imposed on Contaminated Sites: A 
Status of State Actions.” 

2. Gather information about state 
authorities and activities for closing and 
restricting areas to the public. 

3. Analyze the collected information 
and comment on trends found in the 
data. 

4. Prepare and publish a biennial 
listing of sites closed or restricted 
because of toxic contamination. 

5. Conduct workshops and publish 
memoranda and reports, as needed, in 
response to emerging environmental 
health issues. 
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B. ATSDR Activities 


1. Assist in updating the information 
contained in the biennially prepared 
document “Restrictions Imposed on 
Contaminated Sites: A Status of State 
Actions.” 

2. Participate in defining the scope 
and implementing the project and the 
preparation and publication of the study 
results. 

3. Provide NGA with the Office of 
Management and Budget (OMB) 
Approval Number {0923-0001, — 
Survey of Areas Closed or 
Restricted Because of Toxic 
Contamination,” Expiration Date 11/93] 
for collecting the data for the listing of 
sites closed or restricted because of 
toxic contamination. 

4. Assist NGA in developing 
additional projects in response to 
emerging environmental health issues 
that facilitate state information 
exchange and policy development. 


Evaluation Criteria 


The application will be reviewed and 
evaluated according to the following 
criteria: 

1. The applicant's understanding of 
the need or problem to be addressed 
and the purpose of this cooperative 
agreement. (15 points) 

2. The ability to provide the staff, 
knowledge, financial and other 
resources required to perform the 
applicant's responsibilities in this 
project, and describe the approach to be 
used in carrying out responsibilities. (15 
points) 

3. The extent to which the applicant 
understands the objectives of the 
project; the steps to be taken in planning 
and implementing this project, and the 
respective responsibilities of the 
applicant, ATSDR and eny other entities 
for carrying out those steps. (15 points) 

4. The proposed schedule for 
accomplishing each of the activities to 
be carried out in this project, and a 
method for evaluating the 
accomplishment, are clearly defined. (15 
points) 

5. The qualifications and 
appropriateness of proposed program 
staff, and time allocated for them to 
accomplish program activities; the 
support staff available for the 
performance of this project; and the 
facilities, space and equipment 
available for performance of this 
project. (15 points) 

6. The proposed plan for administering 
this project, and the name, 
qualifications, time allocations of the 
individual whom the applicant proposes 
to make responsible for its 
administration. (15 points) 


7. The detailed budget which should 
indicate (1) anticipated costs for 
personnel, travel, communications and 
postage, equipment, and supplies and (2) 
the sources of funds to meet those needs 
will be reviewed for its reasonableness 
in relation to the proposed program. (10 
points) 

Executive Order 12372 Review 

The application is not subject to 
review as governed by Executive Order 
12372, Intergovernmental Review of 
Federal Programs (45 CFR 100). 


Catalog of Federal Domestic Assistance 
Number 


The Catalog of Federal Domestic 
Assistance Number is 93.161, Health 
Programs for Toxic Substances and Disease 
Registry. 


Application Submission and Deadline 


The original and two copies of the 
application Form PHS 5161-1 shall be 
submitted to Henry S. Cassell, III, 
Grants Management Officer, CDC 
Procurement and Grants Office, 255 East 
Paces Ferry Road NE., room 300, 
Atlanta, Geongia 30305, on or before 
June 19, 1991. By formal agreement, the 
CDC Procurement and Grants Office 
will act on behalf of and for ATSDR on 
this matter. 


Where to Obtain Additional Information 


If you are interested in obtaining 
additional information regarding this 
project, please reference 
ANNOUNCEMENT NUMBER 132, 
AREAS CLOSED OR RESTRICTED TO 
THE PUBLIC BECAUSE OF TOXIC 
SUBSTANCE CONTAMINATION, and 
contact the following: 

Business Management Technical 
Assistance: Van Malone, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NE, 
Mailstop E-14, Atlanta, Georgia 30305, 
or by calling (404) 842-6630 or FTS 236- 
6630. 

Programmatic Technical Assistance: 
Jim Carpenter, MA, Division of Health 
Education, Agency for Toxic Substances 
and Disease Registry, (404) 236-0736 or 
FTS 236-0736. 

A copy of Healthy People 2000 (Full 
Report, Stock No. 017-001-00474--0) or 
Healthy People 2000 (Summary Report, 
Stock No. 017-001-00473-—1) referenced 
in the Introduction may be obtained 
through the Superintendent of 
Documents, Government Printing Office, 
Washington, DC 20402-9325 (Telephone 
(202) 783-3238). 


Dated: June 10, 1991. 
William L. Roper, 
Administrator, Agency for Toxic Substances 
and Disease Registry. 
[FR Doc. 91-14294 Filed 6-14-91; 8:45 am] 
BILLING CODE 4160-70-™ 


Alcohol, Drug Abuse, and Mental 
Health Administration 


Partial Suspension Lifted; Laboratory 
Again Meets Minimum Standards to 
Engage in Confirmatory Drug Testing 
for Amphetamines 


AGENCY: National Institute on Drug 
Abuse, HHS. 


ACTION: Notice. 


SUMMARY: The Department of Health 
and Human Services routinely publishes 
in the Federal Register a list of 
standards of subpart C of Mandatory 
Guidelines for Federal Workplace Drug 
Testing Programs (53 FR 11986) dated 
April 11, 1988. The following 
laboratory's certification to engage in 
urine drug testing for Federal Agencies 
was partially on January 14, 
1991 (53 FR 2183, January 22, 1991) and 
was fully reinstated effective June 12, 
1991: Bio-Analytical Technologies, 2356 
North Lincoln Avenue, Chicago, IL 
60614; Telephone: 312-880-6900. 

FOR FURTHER INFORMATION CONTACT: 
Mona W. Brown, Press Officer, National 
Institute on Drug Abuse, room 10-A-46, 
5600 Fishers Lane, Rockville, Maryland 
20857; Telephone: 301-443-6245. 

Charles R. Schuster, 

Director, National institute on Drug Abuse. 
[FR Doc. 91-14486 Filed 6-14-91; 8:45 am] 
BILLING CODE 4160-20-% 


Centers for Disease Control 
[Program Announcement Number 912] 


Grants for Injury Prevention and 
Control Research; Availability of 
Funds for Fiscal Year 1992 


Introduction 


The Centers for Disease Control 
(CDC) announces that applications are 
being accepted for Injury Prevention and 
Control Research Grants. The Public 
Health Service (PHS) is committed to 
achieving the health promotion and 
disease prevention objectives of Healthy 
People 2000, a PHS-led national activity 
to reduce morbidity and mortality and 
improve the quality of life. This 
announcement is related to the priority 
areas of Violent and Abusive Behavior 
and Unintentional Injuries. (For ordering 
a copy of Healthy People 2000, see the 
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section WHERE TO OBTAIN ADDITIONAL 
INFORMATION. } 
Authority 

This program is authorized under 
sections 301 and 391 of the Public Health 
Service Act (42 U.S.C. 241 and 280b). 
Program regulations are set forth in title 
42 of the Code of Federal Regulations, 
part 52. 


Eligible Applicants 

Eligible applicants include all non- 
profit and for-profit organizations. Thus 
State and local health departments and 
other State and local governmental 
agencies, universities, colleges, research 
institutions, and other public and private 
organizations, including small, minority 
and/or women-owned businesses are 
eligible for these research grants. 
Current holders of CDC injury control 
research projects are eligible to apply. 


Availability of Funds 


Approximately $3.5 million may be 
available in Fiscal Year 1992 to fund 
approximately 14 to 20 grants for 
periods of up to three years. The amount 
of funding actually available may vary 
and is subject to change. it is expected 
that the average new award will be 
$150,000, the range being $60,000 to 
$225,000 (including both direct and 
indirect costs). Research grant 
supplements will generally be no more 
than $50,000 (including both direct and 
indirect costs). Beginning award dates 
for each submission deadline are shown 
in the “Receipt and Review Schedule” 
section of this announcement. 
Continuation awards within the project 
period will be made on the basis of 
satisfactory progress, including the 
achievement of workplan milestones, 
and the availability of federal funds. 


Purpose 


The purposes of this program are: 

A. To support injury prevention and 
control research on priority issues as 
delineated in Injury in America, Injury 
Prevention: Meeting the Challenge, Cost 
of Injury, and Healthy People 2000. (To 
receive information on these reports call 
(404) 332-4561 listed in the section 
WHERE TO OBTAIN ADDITIONAL 
INFORMATION.) 

B. To encourage professionals from a 
wide spectrum of disciplines, such as 
engineering, medicine, health care, 
public health, criminal justice, 
behavioral and social sciences, and 
others, to undertake research to prevent 
and control injuries. 

C. To rigorously evaluate current and 
new intervention methods and strategies 
for the prevention and control of 
injuries. 


Program Requirements 

The following are applicant 
requirements: 

A. A director who has specific 
authority and responsibility to carry out 
the project. 

B. Demonstrated experience in 
successfully conducting, evaluating, and 
publishing injury-related research. 

C. Effective and well-defined working 
relationships within the performing 
organization and with outside entities 
which will ensure implementation of the 
proposed activities. 

D. An explanation of how research 
findings will lead to the development of 
injury control interventions within 3-5 
years of project start-up. Furthermore, 
how the research findings might be 
disseminated and implemented through 
organizations (such as public health 
agencies) or systems, both public and 
private. 

Grant funds will not be made 
available to support the provision of 
direct care services. Studies may be 
supported which evaluate methods of 
care and rehabilitation for potential 
reductions in injury effects and costs. 
Studies may be supported which 
evaluate the effect of pre-hospital, 
hospital, and rehabilitative care and 
independent living systems on injury 
outcomes and costs. 

Eligible applicants may enter into 
contracts, including consortia 
agreements (as set forth in the PHS 
Grants Policy Statement) as necessary 
to meet the requirements of the program 
and strengthen the overall application. 


Programmatic Interests 


The focus of grants should reflect the 
broad-based need to control injury 
morbidity, mortality, disability, and 
costs. Special consideration may be 
given to applications requesting one or 
two years of funding. One-year pilot 
projects are encouraged. 

The three phases of injury prevention 
and control are defined as prevention, 
acute care, and rehabilitation. The 
disciplines of biomechanics and 
epidemiology may be of importance in 
addressing each of these phases. 

In prevention, there is specific interest 
in research which evaluates the 
effectiveness of interventions in 
preventing injuries of reducing their 
impact. This research might evaluate 
one or more different approaches to 
implementing a specific intervention 
strategy (e.g. increasing the use of 
bicycle helmets among children) and 
compare the effectiveness of several 
different countermeasures (e.g. 
environmental, educational, and legal) 
applied simultaneously in a particular 


Federal Register / Vol. 56, No. 116 / Monday, June 17, 1991 / Notices 


setting. Interventions chosen for 
evaluation should have a significant 
potential for reduction in injury 
morbidity, mortality, disability, or cost. 
The development, application and 
evaluation of promising, innovative 
interventions applicable to intentional 
injury, (e.g. the prevention of youth 
violence in minority communities and 
youth suicide) is also of interest. Special 
consideration will be given to grants 
which target populations at high risk for 
injury and injury consequences, 
including children, minorities, the 
elderly, rural residents, and farm 
families. 

In acute care, there is programmatic 
interest in identifying optimal methods 
of diagnosing and treating patients who 
have sustained major trauma, including 
central nervous system injuries, burns, 
and multiple organ system injuries. 
Research needs encompass the full 
spectrum of acute care of the trauma 
patient, from triage decisions in the pre- 
hospital setting to management of 
postoperative complications such as 
multiple organ failure syndrome. There 
is also special interest in the design and 
evaluation of trauma registries, and 
regional trauma care systems. 

In rehabilitation, there is 
programmatic interest in research 
directed towards minimizing the 
secondary complications of injury 
including pressure sores, contractures, 
muscular atrophy, skeletal deformity 
and other definable conditions. 
Likewise, research is needed to evaluate 
the effectiveness of rehabilitation 
methods and practices, identifying those 
which minimize long-term adverse 
effects and those which lead to optimal 
functional recovery. Finally, there is 
interest in the evaluation of integrated 
systems for rehabilitation and in 
applying findings from such studies to 
the development of regional and/or 
statewide systems of rehabilitation. © 

In biomechanics, there is special 
programmatic interest in brain and 
spinal cord injury, and outcomes from 
multiple trauma. This interest includes 
the biomechanical evaluation of 
intervention concepts and strategies; 
development of models to elucidate 
injury physiology and pharmacologic, 
surgical and other interventions; 
defining human tolerance limits for 
Injury among children, women, the 
chronically ill and older persons; 
improvements in injury assessment 
technology; and understanding impact 
injury mechanisms and quantifying 
injury-related biomechanical responses 
for critical areas of the human body. 
Consideration will also be given to the 
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causes, or risks of injury which might 
lead to new or more effective 
interventions. Also of interest is 
epidemiologic research having as its 
focus the development of improved 
methods and the evaluation and 
improvement of injury surveillance 
systems. Research is needed that more 
accurately defines the cost of injury and 
the cost effectiveness of interventions. 


Evaluation Criteria 


Applications will be evaluated by a 
dual review process. Awards will be 
made based on priority score ranking by 
Injury Research Grants Review 
Committee (IRGRC), merit and program 
review by senior Federal staff, and the 
availability of funds. 

A. The first review will be a peer 
review to be conducted on all 
applications. Factors to be considered 
will include: 

1. The degree to which the applicant 
possesses requirements described under 
the section PROGRAM 
REQUIREMENTS. 

2. The overall match between the 
applicant's proposed theme and 
research objectives, and the program 
priorties as described in Injury In 
America, Injury Prevention: Meeting the 
Challenge, Cost of Injury, and Healthy 
People 2000. 

3. The merit, significance, and 
originality, from a scientific or a 
technical standpoint, of the goals of the 
proposed research, including the 
adequacy of the theoretical and 
conceptual framework for the research. 

4. Evidence of familiarity with 
relevant research literature. 

5. The adequacy of the proposed 
research design, approaches, and 
methodology to carry out the research, 
including quality assurance procedures, 
plan for data management, and 
statistical analysis pian. 

6. The extent to which the evaluation 
plan will allow for the measurement of 
progress toward the achievement of the 
stated objectives. 

7. Qualifications, adequacy, and 
appropriateness of personnel to 
accomplish the proposed activities. 

8. The degree of commitment and 
cooperation of other interested parties 
(as evidenced by letters detailing the 
nature and extent of the involvement). 

9. The reasonableness of the proposed 
budget to the proposed research and 
demonstration program. 

10. Adequacy of existing and 
proposed facilities and resources. 


11. For competitive renewal 
applications, the progress made during 
the prior project period. Annaul work-in- 
progress workshops will be utilized to 
—e completed project period 
w 


B. The second review will be 
conducted by senior Federal staff. The 
factors to be considered will include: 

1. The results of the peer review. 

2. The signficance of the proposed 
activities in relation to the objectives 
stated in Injury In America, Injury 
Prevention: Meeting the Challenge, Cost 
of Injury, and Healthy People 2000. 

3. National needs and geographic 
balance. 

4. Overall distribution among: 

¢ The three phases of injury control: 
prevention, acute care, and 
rehabilitation; 

¢ The major disciplines of injury 
control: biomechanics and 
epidemiology; 

e Traffic and motor vehicle injury 
research and other research; 

e Intentional and unintentional injury; 

© Populations addressed (for 
example, minorities, the elderly, 
children, urban, rural, etc); and 

5. Budgetary considerations (e.g., 
preference may be given to applicants 
who submit proposals requesting 
funding for research projects of one to 
two year’s duration). 

C. Continued Funding. Continuation 
awards made after FY 1992, but within 
the project period, will be made on the 
basis of the availability of funds and the 
following criteria: 

1. The accomplishments reflected in 
the progress report of the continuation 
application indicate that the applicant is 
meeting previously stated objectives or 
milestones contained in the project's 
annual workplan and satisfactory 
progress has been demonstrated at the 
annual work-in-progress workshops; 

2. The objectives for the new budget 
period are realistic, specific, and 
measurable; 

3. The methods described will clearly 
lead to achievement of these objectives; 

4. The evaluation plan will allow 
management to monitor whether the 
methods are effective; and 

5. The budget request is clearly 
explained, adequately justified, 
reasonable and consistent with the 
intended use of grant funds. 

D. Supplementary Funding. Competing 
Supplemental grant awards may be 
made when funds are available, to 
support research work or activities not 
previously approved by the IRGRC. 
Applications should be clearly labelled 
to denote their status as requesting 
supplemental funding support. These 
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applications will be reviewed by the 
IRGRC and the secondary review group. 


Executive Order 12372 Review 


Applications are not subject to the 
review requirements of Executive Order 
12372, entitled Intergovernmental 
Review of Federal Programs. 


Catalog of Federal Domestic 
Assistance Number (CFDA) 


The Catalog of Federal Domestic 
Assistance number is $3.136. 


Application: Submission and Deadlines 
A. Preapplication Letter of Intent 


Although not a prerequisite of 
application, a non-binding letter of 
intent-to-apply is requested from 
potential applicants. The letter should 
be submitted to the Grants Management 
Officer (whose address is reflected in 
section B, “Applications”). It should be 
postmarked no later than two months 
prior to the planned submission 
deadline, (e.g., August 1 for October 1 
submission). The letter should identify 
the announcement number being 
responded to, indicate the intended 
submission deadline, name the principal 
investigator, and specify the injury 
control phase addressed by the 
proposed project (e.g., prevention, acute 
care, or rehabilitation). The letter of 
intent does not influence review or 
funding decisions, but it will enable 
CDC to plan the review more efficiently, 
and will ensure that each applicant 
receives relevant information prior to 
application submission. 


B. Applications 


Applicants should use Form PHS-398 
and adhere to the Errata Instruction 
Sheet for Form PHS-398 contained in 
the Grant Application Kit. States and 
local government may use PHS-5161-1, 
however, PHS-398 is preferred. If the 
applicant is using PHS-398, submit an 
original and six copies, if the applicant 
is using PHS-5161-1, submit an original 
and two copies on or before one of the 
receipt deadlines mentioned in section 
(D) below to: Henry S. Cassell Ii, 
Grants Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road NE., 
room 300, Atlanta, Georgia 30305. 


C. Deadlines 


Applications shall be considered as 
meeting a deadline if they are received 
at the above address on or before the 
deadline date. Applicants should 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
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dated receipt from a commercial carrier 
or the U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailings. 
Applications which do not meet the 
criteria above are considered late 
applications and will be returned to the 
applicant. 


D. Receipt and Review Schedule 


This is a continuous announcement, 
consequently, the receipt date will be 
on-going until further notice. The 
proposed timetable for receiving 
applications and awarding grants is as 


Future dates for this announcement 
submission are as follows: 


Where to Obtain Additional Information 


To receive additional written 
information call (404) 332-4561. You will 
be asked to leave your name, address 
and phone number, and will need to 
refer to Announcement Number 912. You 
will receive a complete program 
description, information on application 
procedures, and an application package 
containing addresses and phone 
numbers for the contact personnel. Lisa 
Tamaroff, Grants Management 
Specialist, Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road NE., Mailstop E-14, Atlanta, 
GA 30305 will provide the business 
management technical assistance, and 
programmatic technical assistance will 
be provided by Ted Jones, Project 
Officer, Division of Injury Control, 
Center for Environmental Health and 
Injury Control, Centers for Disease 


Control, 1600 Clifton Road NE., Mailstop 
F-36, Atlanta, GA 30333. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report, Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report, 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC. 20402-9325 (Telephone 
(202) 783-3238). 

Dated: June 10, 1991. 

Robert L. Foster, 

Acting Director, Office of Program Support, 
Centers for Disease Control 

[FR Doc. 91-14292 Filed 6-14-91; 8:45 am] 
BILLING CODE 4160-16-M 


[Program Announcement Number 913] 


Grants for Injury Control Research 
Centers and Injury Control Research 
Program Project Grants; Availability of 
Funds for Fiscal Year 1992 


Introduction 


The Centers for Disease Control 
(CDC) announces that grant applications 
are being accepted for Injury Control 
Research Centers (ICRCs) and Injury 
Control Research Program Project 
Grants (RPPGs). The Public Health 
Service (PHS) is committed to achieving 
the health promotion and disease 
prevention objectives of Healthy People 
2000, a PHS-led national activity to 
reduce morbidity and mortality and 
improve the quality of life. This 
announcement is related to the priority 
areas of Violent and Abusive Behavior 
and Unintentional Injuries. (For ordering 
a copy of Healthy People 2000, see the 
Section WHERE TO OBTAIN ADDITIONAL 
INFORMATION.) 


Authority 


This program is authorized under 
sections 301 and 391 of the Public Health 
Service Act (42 U.S.C. 241 and 280b). 
Program regulations are set forth in title 
42 of the Code of Federal Regulations, 
part 52. 


Eligible Applicant 


Eligible applicants include all 
nonprofit and for-profit organizations. 
Thus, universities, colleges, research 
institutions, hospitals, and other public 
and private organizations, State and 
local health departments and small, 
minority and/or women-owned 
businesses are eligible for these grants. 
Current holders of CDC injury 
prevention research center grants and 
injury control research program project 
grants are eligible to apply. 
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Availability of Funds 


Approximately $2.2 million may be 
available in Fiscal Year 1992 to fund 
approximately two to four center 
awards and/or research program project 
awards for up to five years. The amount 
of funding actually available may vary 
and is subject to change. Beginning 
award dates for each submission are 
shown in the receipt and review section 
of this announcement. Continuation 
awards within the project period will be 
made on the basis of satisfactory 
progress and the availability of funds. 
New center grant awards will not 
exceed $500,000 per year (including both 
direct and indirect costs), new research 
program project awards will not exceed 
$350,000 per year (including both direct 
and indirect costs) and supplemental 
funding awards will not exceed $225,000 
per year (including both direct and 
indirect costs). 


Purpose 

The purposes of this program are: 

A. To support injury prevention and 
control research on priority issues as 
delineated in: Healthy People 2000, 
Injury in America, Injury Prevention: 
Meeting the Challenge, and Cost of 
Injury, a Report to the Congress; (To 
receive information on these reports call 
(404) 332-4561 listed in the section 
entitled WHERE TO OBTAIN ADDITIONAL 
INFORMATION); — 

B. To integrate the disciplines of 
engineering, medicine, health care, 
public health, criminal justice, 
behavioral and social sciences, and 
others, in order to prevent and control 
injuries more effectively; 

C. To identify and rigorously evaluate 
current and new interventions for the 
prevention and control of injuries; 

D. To support ICRCs which will 
develop an in-depth approach to injury 
control research and training; 

E. To bring the knowledge and 
expertise of ICRCs to bear on the 
development of effective public-and 
private-sector programs for injury 
prevention and control; 

F. To help make available the 
expertise of academic institutions for 
the evaluation and improvement of 
injury prevention, surveillance, and 
control programs instituted and carried 
out by Federal, State or local 
government and private-sector 
organizations; 

G. To support RPPGs which will focus 
several interdisciplinary research 
projects on a particular phase of injury, 
a cause of injury, or a population 
segment affected by injury. 
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Program Requirments 
A. Essential Requirements for ICRCs 

1. New applicants should initially 
show expertise in at least one of the 
three phases of injury control 
(prevention, acute care, or 
rehabilitation) and provide specific, 
time-framed plans to support research in 
all three phases by the second or third 
year of the applicant's project period. 

2. New applicants should describe 
ongoing injury-related research projects 
or control activities currently supported 
by other sources of funding. 

3. New applicants should provide a 
director who has specific authority and 
responsibility to carry out the project. 
The director should report to an 
appropriate institution official, e.g. dean 
of a school or vice president of a 
university. 

4. New applicants should demonstrate 
experience in successfully conducting, 
evaluating, and publishing injury-related 
research and/or designing, __- 
implementing, and evaluating injury 
control programs. 

5. New applicants should have 
effective and well-defined working 
relationships with outside agencies and 
other entities which will ensure 
implementation of the proposed 
activities. 

6. New applicants should provide 
evidence of involvement of specialists or 
expertise is medicine, health care, 
engineering, epidemiology, behavioral 
and social sciences, and public health, 
with a specific, time-framed plan of 
expansion to include biomechanics and 
health policy and management. These 
will be considered the core disciplines 
and fields for ICRCs. 

7. New applicants should have an 
established curricula and graduate 
training programs in disciplines relevant 
to injury control (for example, 
epidemiology, biomechanics, safety 
engineering, traffic safety behavioral 
sciences, and economics). 

8. New applicants should have 
mechanisms for disseminating the injury 
control research findings, translating 
them into interventions, and evaluating 
their effectiveness. 

9. New applicants should have an 
established relationship, demonstrated . 
by letters of agreement, with injury 
prevention and control programs or 
injury surveillance programs being 
carried out in the state in which the 
ICRC is located. Cooperation with 
governmental programs is required; 
cooperation with private-sector 
programs is encouraged. Special 
emphasis should also be given to 
establishing cooperative relationships 
with any adjacent states having CDC-: 


incentive, or surveillance 


funded injury control capacity-building, 
grants and 
other state and local health departments 
who may not currently have CDC 
support for injury activities. 

B. Essential Requirements for RPPGs 


1. New applicants should show 
expertise in the phases or disciplines of 
injury control which the research 
program addresses. RPPG applicants 
should also provide specific time-framed 
objectives for their research, covering 
all years of the proposed project. 

2. The director must have specific 
authority and responsibility to carry out 
the project and must report to an 
appropriate level university official, e.g. 
dean of a school or department 
chairperson. 

3. The investigators must have 
demonstrated experience in successfully 
conducting, evaluating, and publishing 
injury-related research, and/or 
designing, implementing, and evaluating 
injury control programs. 

4. The applicant must describe 
effective and will-defined working 
relationships with outside agencies and 
other entities which can ensure 
implementation of proposed activities. 

5. The applicant must specify 
mechanisms for linking the injury 
control research findings with public 
health {i.e. state and local health 
departments) and other intervention 
efforts to facilitate rapid translation, 
dessemination, and application of 
research findings. 

6. Applicants should clearly describe - 
and be able to demonstrate how several 
proposed multiple research projects 
interrelate and complement each other. 
Outcome objectives of the research 
should be stated such that 
accomplishments clearly reflect 
elements of each individual project 
within the RPPG. 

7. The applicant must specify how 
each individual project and the program 
as a-whole will be evaluated. 

Grant funds will not be made 
available to support the provision of 
direct care. Studies may be supported 
which evaluate methods of care and 
rehabilitation for potential reductions in 
injury effects and costs. Studies can be 
supported which identify the effect on 
injury outcomes and cost of systems for 
pre-hospital, hospital, and rehabilitative 
care and independent living. Eligible - 
applicants may enter into contracts, 
including consortia agreements (as set 
forth in the PHS Grants Policy 
Statement, dated October 1, 1990, as 
amended), as necessary to meet the 


‘requirements of the program and 


strengthen the overall application. In 
general, consortia agreements would be 
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carried out with entities located. in the 
same state, and adjacent state, or the 
same regional grouping of states. 


Evaluation Criteria 


Applications will be evaluated by a 
dual review process. The first review 
will be a peer evaluation of the scientific 
and technical merit of the application. 
The second review will be conducted by 
senior Federal staff, who will consider 
the results of the first review together 
with program need and relevance. 
Awards will be made based on merit 
and priority score ranking by the Injury 
Research Grants Review Committee 
(IRGRC), program review by senior 
Federal staff, and the availability of 
funds. 


A. Review by the Injury Research 
Grants Review Committee (IRGRC) 


Peer review of ICRC grant 
applications will be conducted by the 
IRGRC, which may recommend 
approval as an ICRC, approval as an 
RPPG or disapproval based on the intent 
of the application. Site visits may be a 
part of this process. 

Factors to ‘te considered by IRGRC 
include: 

1. The degree to which the applicant 
possesses the requirement described in 
the section PROGRAM 
REQUIREMENTS. 

2. The overall match between the 
applicant's research and, where 
applicable, training objectives and those 
listed in national program priorities as 
referenced in the Background section of 
this announcement. 

3. The scientific and technical merit of 
the overall application. 

4. The adequacy of the methods for 
coordinating the overall program and its 
component parts. 

5. The extent to which the evaluation 
pian will allow for the quantitative 
measurement of progress toward the 
achievement of stated objectives. 

6. Qualifications, adequacy, and 
appropriateness of personnel to 
accomplish the proposed activities. 

7. The degree of commitment 
measured in terms of injury control 
personnel, facilities, and activities 
supported by other funding sources and 
the likelihood that this commitment will 
be sustained or expanded in future 
years. - 

8. The degree of commitment and 
cooperation of other interested parties 
as evidenced by letters detailing the 
nature and extent of this commitment 
and cooperation. Specific letters of 
support or understanding from 
appropriate governmental bodies must 
be provided with the application. 





9. The reasonableness of the proposed 
budget for the proposed program. 

10. Progress thus far made, if the - 
applicant is submitting a competitive 
renewal application. Special 
consi may be given to existing 
ICRCs whe have documented success 
against the workplan developed during 
the previous project periods, who are 

and where the applicant 
ICRC or RPPG has an appropriate 
organizational, and reporting 
relationship within the applicant 
institution. 

11. Plans to become self-sustaining. 
B. Review by Senior Federal Staff 


Further review will be conducted by 
Senior Federal staff. Factors to be 
considered will be: 

1. The results of the peer review. 

2. The significance of the proposed 
activities as they relate to the 
achievement of national objectives. 

__ 3. National needs and geographic 
balance. Because no ICRCs were funded 
during fiscal year 1989 and 1990 in 
Federal regions Il, V, VI, Vil, approved 
ICRC or RPPG proposals from states in 
these regions may be accorded special 
consideration. 

4. Overall distribution of the thematic 
focus of competing ting applications, the 
overall balance of the program in 
addressing the three phases of injury 
control (prevention, acute care and 
rehabilitation), the control of injury 
among populations who are at increased 
risk, including minority groups, the 
elderly and children; the major causes of 
intentional and unintentional injury; and 
major disciplines of injury control {such 
as biomechanics and epidemiology). 

5. Budgetary considerations. 

6. Plans to become self-sustaining. 


C. Applications for Supplemental 
Funding 


Competing Supplemental grant 
awards may be made when funds are 
available, to support research work or 
activities not previously approved by 
the IRGRC. Supplementary funding may 
be sought for either injury research 
grants, or Injury Control Research 
Center (ICRC) grants and Research 
Program projects (RPPG} grants. 
Applications should be clearly labelled 
to denote their status as requesting 
supplemental funding support. These 
applications will be reviewed by the 
IRGRC and the secondary review group. 


D. Continued Funding 


Continuation awards. within the 
project period will be made on the basis 
of the availability of funds and the 
following criteria: 


1. The accomplishments of the current 
budget peried show that the applicant's 
objectives as prescribed if the yearly 
workplans are pangines 

2. The objectives for the new budget 
period are realistic, specific, and 
measurable; 

3. The methods described will clearly 
lead to achievement of these objectives; 

4. The evaluation plan allows 
management to monitor whether the 
methods are effective by having clearly 
defined process, impact, and outcome 
objectives, and the applicant 
demonstrates progress in implementing 
the evaluation plan; 

5. The budget request is clearly 
explained, adequately justified, 
reasonable, and consistent with the 
intended use of grant funds; and 

6. Progress has been made in 
developing cooperative and 
collaborative relationships with injury 
surveillance and c programs 
implemented by state and local 
governments and private sector 
organizations. 


E.O. 12371 Review 
Applications are not subject to the 


review requirements of Executive Order 


12372, entitled Inter-Governmental 
Review of Federal Programs. 


Catalog of Federal Domestic Assistance 
Number (CFDA) 


The Catalog of Federal Domestic 
Assistance Number is 93.136. 


Application Submission and Deadlines 
A. Preapplication Letter of Intent 


Although it is not a prerequisite to 
apply, potential applicants are 
encouraged to submit.a n i 
letter of intent to apply to the Grants 
Management Officer (whose address is 
given in this section Item B). It should be 
postmarked no later than two months 
prior to the submission deadline 
(December 1, 1991 for February 1, 1992 
submission deadline). The letter should 
identify the announcement number 
being responded to, indicate the 
submission deadline which will be met, 
indicate whether the application is for 
an ICRC or an RPPG, name aeanenare 
investigator, and specify the injury 
control theme of the proposed center or 
program (e.g. acute care, biomechanics, 
epidemiology, prevention, intentional 
injury or rehabilitation). The letter of 
intent does not influence review or 
funding decisions, but it will enable 
CDC to plan the review more efficiently. 
B. Applications 

Applicants from academic institutions 
and the private sector should use Form 
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PHS-398 and adhere to the ERRATA. 
Instruction Sheet for PHS~398 contained 
in the Grant Application Kit. State and 
local government applicants may use 
PHS-5161-1, however PHS 398 is 
preferred. The narrative section for each 
project within an ICRC or an RPPG 
should not exceed 20 typewritten pages. 

Refer to section 1, page 12, of PHS-398 | 
instruction for description of 
specifications for font type and size. 
Applications not adhering to these 
specifications may be returned to 
applicant. Applicants using form PHS- 
398 should submit an original and six 
copies and applicants using form PHS— 


5161-1 should submit an original and 


two copies of the application te Henry S. 
Cassell IH, Grants Management Officer, 
Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road NE., room 300, Mailstop E- 
14, Atlanta, Georgia 30305. 


C. Deadlines 


Applications shall be considered as 
meeting the deadline above if they are 
either: 

1. Received on or before the deadline 
date; or 

2. Sent on or before the dundee date 
and received in time for submission to 
the peer review committee. Applicants 
should request a legibly dated U.S. 


Postal Service postmark or obtain a 


legibly dated receipt from a commercial 
carrier or the U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing. 

. Applications which do not meet the . 
criteria in C1. or C2. above are 
considered late applications and will be 
returned to the applicant. 


D. Receipt and Review Schedule 


This is a continuous announcement 
consequently, these receipt dates will be 
ongoing until further notice. The 
proposed timetables for receiving 
applications and awarding grants is as 


follows: 


Future receipt dates are as follows: 
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Where to Obtain Additional Information 


To receive additional written 
information call (404) 332-4561. You will 
be asked to leave your name, address 
and phone number, and will need to 
refer to Announcement Number 913, You 
will receive a complete program 
description, information on application , 
procedures, and an application package 
containing addresses and phone 
numbers for the contact personnel. Lisa 
Tamaroff, Grants Management 
Specialist, Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road, NE., Mailstop E-14, Atlanta, 
GA 30305 will provide the business 
management technical assistance, and 
programmatic technical assistance will 
be provided by Howard Hill, Project 
Officer, Center for Environmental 
Health and Injury Control, Centers for 
Disease Control, 1600 Clifton Road NE., 
Mailstop F-36, Atlanta, GA 30333. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report, Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report; 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-9325 (Telephone 
(202) 783-3238). 

Dated: June 10, 1991. 

Robert L. Foster, 

Acting Director Office of Program Support 
Centers for Disease Control 

[FR Doc. 91-14293 Filed 6-14-91; 8:45 am] 
BILLING CODE 4160-18-M 


Health Resources and Services 
Administration 


Availability of Funds for the National 
Health Service Corps; Loan 
Repayment Program and Grants for 
State Loan Repayment Programs 
AGENCY: Health Resources and Services 
Administration, HHS. 

ACTION: Notice. 


SUMMARY: The Health Resources and 
Services Administration (HRSA) 
announces that approximately $48.8 
million will be available in Fiscal Year 
(FY) 1991 for: (1) Awards for educational 


-loan repayment under the National 


Health Service Corps (NHSC) Loan 
Repayment (Section 338B of the 
Public Health Service (PHS) Act); (2) 
grants to States to operate loan 
repayment programs (section 338! of the 
PHS Act); and (3) awards under the 
NHSC Scholarship Program (section 
338A of the PHS Act). . 


The HRSA, through this notice, invites 
health professionals to apply for 
participation in the NHSC Loan 
Repayment Program and invites States 
to apply for grants to operate State Loan 
Repayment Programs. The HRSA 
estimates that approximately 300 Loan 
Repayment awards totaling $20 million 
may be made to primary care 
physicians, dentists, or nurse midwives, 
physician assistants, and nurse 
practitioners who are certified or 
eligible to sit for the certifying 
examination in their profession. Up to 25 
grants averaging $140,000 each and 
totaling approximately $3.5 million may 
be awarded to States for State Loan 
Repayment Programs for one year 
budget periods and up fo three year 
project periods. 

The PHS is committed to achieving 
the health promotion and disease 
prevention objectives of Healthy People 
2000, a PHS-led national activity for 
setting priority areas. These p 
will contribute to the Healthy People 
2000 objectives by improving access to 
primary health care services 
coordinated systems of care for 
medically underserved populations in 
both rural and urban areas. Potential 
applicants may obtain a copy of Healthy 
People 2000 (Full Report, Stock No. 017- 
001-00474-01) or Healthy People 2000 
(Summary Report; Stock No. 017-001- 
00473-1) through the Superintendent of 
Documents, Government Printing Office, 
Washington, DC 20402-9325 (telephone 
202-783-3238). 

Part A of this notice contains specific 
information concerning the NHSC Loan 
Repayment Program, and Part B 
contains specific information concerning 
grants for State Loan Repayment 
Programs. 


Part A—NHSC Loan Repayment 
Program 


DATES: To receive consideration for 
funding, health professionals must 
submit their applications by September 
1, 1991. To assure early processing of the 
application and approval for site 
matching, individuals are encouraged to 
submit applications well ahead of the 
September 1 deadline. 

Applications shall be considered as 
meeting the deadline if they are either: 
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1. Received on or before the deadline 
date; or 

2. Sent on or before the deadline and 
received in time for submission to the 
reviewing program official. (Applicants 
should request a legibly dated U.S. 
Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing). 

Applications received after the 
announced closing date will not be 
considered for funding. 


ADDRESSES: Application material may 
be obtained by calling or writing, and 
completed applications should be 
returned to, Director, Division of Health 
Services Scholarships, Bureau of Health 
Care Delivery and Assistance, HRSA, 
room 7-23, 5600 Fishers Lane, Rockville, 
Maryland 20857, (301-443-1650). The 
application has been approved under 
Office of Management and Budget 
(OMB) Number 0915-0127. 


FOR FURTHER INFORMATION CONTACT: 
For further program information and 
assistance, please contact Mr. Clark 
Gordon, Branch Chief, NHSC Loan 
Repayment Program, at the above 
address and phone number. 


SUPPLEMENTARY INFORMATION: Section 
338B of the Public Health Service Act (42 
U.S.C. 2541-1) authorizes the Secretary 
to establish the NHSC Loan Repayment 
Program, to help in assuring, with 
respect to the provision of primary 
health services, an adequate supply of 
trained primary care health 
professionals for the NHSC. The NHSC 
is used by the Secretary to provide 
primary health services in designated 
health professional shortage areas 
(HPSAs). Primary health services are 
services regarding family medicine, 
internal medicine, pediatrics, obstetrics 
and gynecology, dentistry, or mental 
health, that are provided by physicians 
or other health professionals. 


Under the NHSC Loan Repayment 
Program, the Secretary will repay 
graduate and undergraduate educational 
loans incurred by health professionals. 
For the first two years at an approved 
site in a designated HPSA, the Secretary 
will repay up to $25,000 per year of the 
educational loans of such individual. For 
subsequent years of service the 
Secretary will repay up to $35,000 per 
year. The Secretary will provide tax 
liability payments in an amount equal to 
39 percent of the total loan repayments 
made during that tax year to reimburse 
the Program participants for increased 
tax liability resulting from loan 
repayments received under this 
Program. The increase in the amount of 





the tax liability payment made will. 
apply only to contracts entered ito 
after November 16, 1990. In addition to 


Government during the term of their 
service. 

The Secretary will identify annually 
those HPSA sites which will be 
available for service repayment under 
the NHSC Loan Repayment Program. 

The Secretary will select applicants 
for consideration for participation in the 
NHSC Loan Repayment Program 
according to the following selection 
criteria: 

(1) The extent to which an individual’s 
training in a health profession or 
specialty is determined by the Secretary 
to be needed by the NHSC in providing 
primary care health services. From time 
to time, the Secretary will publish a 
notice detailing the professions and 
specialties most needed by the NHSC. 
Current professional and specialty 
priorities are outlined at the end of Part 
A of this notice. 

(2) The extent to which an individual 
is determined by the Secretary to be 
committed to serve in a HPSA. 

(3) The extent of an individual's 


p 

(4) The immediacy of an individual's 
availability for service. Individuals who 
have a degree, have completed all 
necessary postgraduate training in their 
professions and specialties fi.e., in the 
case of physicians, are certified or 
eligible to sit for the certifying 
examinations of a specialty board), have 
a current and unrestricted valid license 
to practice their profession in a State, 
and are immediately available to serve, 
will receive highest consideration. 

(5) The academic standing, prior 
professional experience in a HPSA, 
board certification, residency 
achievements, peer recommendations, 
and other criteria related to professional 
competence or conduct will also be 
considered. 

(6) The length of the individual's 
proposed service obligation, with 
greatest consideration being given to 
persons who agree to serve for longer 
periods of time. 

Among applicants, priority will be 
given to those applicants: 

© Whose heaith profession or 
specialty is most needed by the NHSC; 

¢ Who have and whose spouses, if 
any, have characteristics that increase 
the probability of their continuing to 
serve in a HPSA upon completion of 
their service obligations; 


* Subject to the preceding paragraph, 
who are from disadvantaged - 
backgrounds. 

Eligible Applicants 

To be eligible to poor in the 
NHSC Loan Repayment Program, an 
individual must: (a)(1) Have a degree 
and, if applicable, completed an 
approved graduate training program in 
allopathic or osteopathic medicine, 
dentistry, or other health profession, or 
be certified as a nurse midwife, nurse 
practitioner, or physician assistant, and 
have a current and valid license to 
practice such health profession in a 
State; (2) be enrolled in an approved 
graduate training program in allopathic 
or osteopathic medicine, dentistry, or 
other health profession; or (3) be 
enrolled as a full-time at an 
accredited school in a State and in the 
final year of a course of study or 
program leading to a degree in 
allopathic or osteopathic medicine, 


dentistry, or other health profession; (b} 


be eligible for appointment as a 
commissioned officer in the Regular or 
Reserve Corps of the Public Health 
Service or be eligible for selection for 
civilian service in the NHSC; and (c} 
submit an application for a contract to 
participate in the NHSC Loan 
Repayment Program which describes the 
repayment of educational loans in return 
for the individual serving for an 
obligaied period. 

Any individual who previously 
incurred an obligation for health 
professional services to the Federal 
Government, a State Government, or 
other entity is ineligible to participate in 
the NHSC Loan Repayment Program 
unless such obligation will be 
completely satisfied prior to the 
beginning of service under this Program. 
Any individual who has breached an 
obligation for health professional 
service to the Federal Government, a 
State Government or other entity is 
ineligible to participate in the NHSC 
Loan Repayment Program. No Ioan 
repayments will be made for any 
professional practice performed prior to 
the effective date of the NHSC Loan 
Repayment Program contract. 


Professions and Specialties Needed by 
the NHSC 


At this time, the Secretary has 
determined that priority will be given to 
physicians who are certified or eligible 
to sit for the certifying examination in 
the specialty boards of family practice, 

general 


osteopathic. practice, 
gynecology, internal medicine, and 
pediatrics. In addition, priority will be 
given to nurse midwives, physician 
assistants, and nurse practitioners who 


obstetrics/ 
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are certified or eligible to sit for the 
_ certifying examination in their 
profession. 


Other Award Information 


This program is not subject to the 
provisions of Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, since Executive Order 12372 
does not cover payments to individuals. 

The OMB Catalog of Federal Domestic 
Assistance number for this program is 93.162. 


Part B—Grants for State Loan 
Repayment Programs 

DATES: Completed applications, to 
receive consideration, must be delivered 
by 5 p.m. on July 15, 1891, to the address 
below or postmarked by July 15, 1991, 
and delivered in time for orderly 
processing. Applicants should request a 
legibly dated U.S. Postal Service 
postmark or obtain a legibly dated 
receipt froma carrier. 
Private metered postmarks will not be 
acceptable as proof of timely mailing. 
Applications not submitted on time will 
be returned. 


ADDRESSES: Application materials may 
be obtained by calling or writing, and 
completed applications should be 
returned to: Grants Management Branch, 
Bureau of Health Care Delivery and 
Assistance, Health Resources and 
Services Administration, 12100 
Parklawn Drive, Rockville, Maryland 
20857, (301) 443-5902. 

Application for these grants will be 
made on Form PHS-5161 with revised 
facesheet DHHS Form 424, as approved 
by the OMB under control number 0937- 
0189. Specific instructions for completing 
the application form for this program 
will be sent to any State requesting an 
application package. 

FOR FURTHER INFORMATION CONTACT:. 
For general program information and 
technical assistance, please contact Ms. 
Chery! A. LaPointe, National Health 
Service Corps, Bureau of Health Care 
Delivery and Assistance, HRSA, 5600 
Fishers Lane, room 7A-39, Rockville, 
MD 20857, (301) 443-1470. 


SUPPLEMENTARY INFORMATION: Section 
3381 of the PHS Act (42 U.S.C. 254q-1) 
authorizes the Secretary, acting through 
the Administrator of the HRSA, to make 
grants to States for the purpose of 
assisting the States in operating 
programs as described in this notice for 
the repayment of educational loans of 
health professionals in return for their 
practice in HPSAs to increase the 
availability of primary health services in 
HPSAs. 


State Loan Repayment Programs 
eligible for funding under this 





a 


announcement must meet the following 
requirements: 

(1) Be administered directly by a State 
agency. 

(2) Pay all or part of the qualifying 

educational loans (inch principal, 
interest and related educational loan 
expenses) of health professionals 
agreeing | to —_ service in HPSAs. 

* are government and 
commercial — for actual costs paid 
for tuition, reasonable educational 
expenses, and reasonable living 
expenses relating to the graduate or 
undergraduate education of a health 
professional. 

(3) Make assignment of participating 
health professionals only to public and 
nonprofit private entities located in and 
providing primary health services in 
HPSAs; an 

(4) Have participant contracts which 
provide remedies for any breach of 
contract by participating health 
professionals. 

Contracts provided by a State are not 
to be on terms that are more favorable 
to health professionals than the most 
favorable terms the Secretary is 
authorized to provide for contracts 
under the Federal NHSC Loan 
Repayment Program under section 338B 
of the PHS Act, including terms 
regarding: 


(a) The annual amount of payments 
provided on behalf of the professionals 
regarding educational loans; and 

(b) The availability of remedies for 
any breach of the contracts by the 
health professionals involved. 

States are required to develop 
contracts that reflect a minimum of two 
years of obligated service. The annual 
amount of payments under a contract 
shall not exceed the maximum amount 
of $35,000 authorized in section 
338B(g)(2)(A) unless (1) this excess 
amount is paid solely from non-Federal 
contributions, and (2) the health 
professional involved will satisfy the 
requirement of obligated service solely 
through the provision of primary health 
services in a high need HPSA authorized 
to receive the assignment of an NHSC 
Scholarship Program recipient. 

No loan repayments may be made for 
any professional practice performed 
prior to the effective date of the health 
professional's State Loan Repayment 
Program contract, and no credit may be 
given for any practice done while the 
provider is in a professional school or 
graduate training program. 

Applications must identify the State 
entity and key personnel who would 
administer the grant and describe the 
qualifications and experience of that 
entity and its personnel concerning the 
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State's health service delivery system 
and health professional needs. 

States ing support under this 
notice for the cost of State Loan 
Repayment Programs — provide 
adequate assurances 

(1) The State will to ‘available 
(directly or through donations from 


- public or private entities) non-Federal 


contributions in cash toward such costs 
in an amount equal to not less than $1 
for each $1 of Federal funds provided in 
the grant. In determining the amount of 
non-Federal contributions in cash that a 
State has to provide, other Federal funds 
may not be used. 

(2) The State will assign health 
professionals participating in the 
program only to public and nonprofit 
private entities located in and providing 
health services in HPSAs. 

(3) The grant funds will not be 
expended to conduct activities for which 
Federal funds are awarded for State 
Primary Care Cooperative Agreements, 
State Primary Care Associations, and 
State Offices of Rural Health. 

(4) Grant funds will be expended only 
for loan repayments to health 
professionals who have entered into 
contracts with States. 


Future Support 


The Secretary must determine that the 
State has complied with each of the 
agreements of the grant in order for 
funding to continue. Before making a 
grant for a subsequent year of State 
Loan Repayment Program support, the 
Secretary will, in the case of a State 
with 1 or more initial breaches by health 
professionals of the repayment 
contracts, reduce the amount of a grant 
to the State for the fiscal year involved 
by an amount equal to the sum of the 
expenditures of Federal funds made 
regarding the State Loan Repayment 
Programs contracts involved including 
interest on the amount of such 
expenditures, determined on the basis of 
the maximum legal rate prevailing for 
loans made during the time amounts 
were paid under the contract, as 
determined by the Treasurer of the 
United States. The Secretary may waive 
the reduction in the subsequent grant 
award if the Secretary determines that a 
health professional's breach was 
attributable solely to the professional 
having a serious illness. 


Evaluation Criteria 


The following criteria will be used to 
evaluate State applications to determine 
which States are to be under 
this notice: (a) The need of the State for 
health professionals consistent with the 
health professions and specialties 
identified in this notice; (b} the number 
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and type of providers the State preposes 
to support through this program; (c) the 
appropriateness of the proposed 
placement of State Loan Repayment 
recipients {e.g., extent to which State 
Loan Repayment Programs propose to 
place individuals in HPSAs with the 
greatest shortages); (d) the adequacy of 
the qualifications and the administrative 
managerial ability and experience of the 
State staff to administer and carry out 
the proposed project; (e) the suitability 
of the applicant’s approach and the 
degree to which the applicant's plen is 
coordinated with Federal, State and 
other programs for meeting the State’s 
health professional needs and resources, 
including mechanisms for evaluation of 
the program's activities; (f) the source 
and plans for the use of the State match 
(including the degree to which the 
State’s matching funds are used for loan 
repayment rather than the 
administrative costs and the degree to 
which the State match exceeds the 
minimum requirements or has increased 
over time and the amount of the match 
relative to the needs and resources of 
the State); and (g) the extent to which 
special consideration will be extended 
to medically underserved areas with 
large minority populations. 


Professions and Specialties Needed 


To be supported under this program, 
the State Loan Repayment Program must 
establish State priorities for the 
selection of health professionals, 
consistent with the NHSC Loan 
Repayment Program. At this time, the 
Secretary has determined that under the 
NHSC Loan Repayment Program priority 
will be given to physicians who are 
certified or eligible to sit for the 
certifying examination in the specialty 
boards of family practice, osteopathic 
general practice, obstetrics/gynecology, 
internal medicine, and pediatrics. In 
addition, priority will be given to nurse 
midwives, nurse practitioners, and 
physician assistants who are certified or 
eligible to sit for the certifying 
examination in their profession. 


Other Award Information 


This program is subject to the 
provisions of Executive Order 12372 
concerning intergovernmental review of 
Federal programs as implemented by 45 
CFR part 100. Executive Order 12372 
allows States and territories the option 
of setting up a system for reviewing 
applications from within their States for 
en under certain Federal 

rograms. The application packages to 
be made > nade ovale under this notice will 
contain a listing of States which have 
chosen to set up a review system and 
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will provide a single point of contact 
(SPOC) in the States for that review. 

Applicants (other than federally- 
recognized Indian tribal governments) 
should contact their State SPOC as early 
as possible to alert them to the 
prospective applications and receive 
any necessary instructions on the State 
process. For proposed projects serving 
more than one State, the applicant is 
advised to contact the SPOC of each 
affected State. The due date for State 
process recommendations is 60 days 
after the application deadline for new 
and competing awards. The granting 
agency does not guarantee to 
“accommodate or explain” for State 
process recommendations it receives 
after that date. (See part 148, 
Intergovernmental Review of PHS 
Programs under Executive Order 12372 
and 45 CFR part 100 for a description of 
the review process and requirements). 

The OMB Catalog of Federal Domestic 
Assistance number for this program is 
93.1165. 

Dated: May 14, 1991. 
Robert G. Harmon, 
Administrator. ; 
[FR Doc. 91-14298 Filed 6-14-91; 8:45 am] 
BILLING CODE 4160-15-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Administration 

[Docket No. N-91-3281} 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 


Total Estimated Burden Hours: 27.5. 

Status: Extension. 

Contact: Joseph Bates, HUD, (202) 708- 
1672, Wendy Swire, OMB, (202) 395- 
6880. 

Dated: June 11, 1991. 


[FR Doc. 91-14333 Filed 6-14-91; 8:45 am] 
BILLING CODE 4210-01-m 


[Docket No. N-91-3277] 


Submission of Proposed information 
Coliection to OMB 


AGENCY: Office of Administration, HUD. 


ACTION: Notice. 


SUMMARY: The proposed information 


collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESS: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Wendy Swire, OMB Desk Officer, Office 
of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 


ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Wendy Swire, OMB Desk 
Officer, Office of Management and 
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proposal; (6) how frequently information 

submissions will be required; (7) an 

estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 

(9) the names and telephone numbers of 

an agency official familiar with the 

proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: June 11, 1991. 

John T. Murphy, 

Director, Information Policy and Management 

Division. 

Proposal: Single Family Mortgage 
Insurance on the Allegany 
Reservation of the Seneca Indians. 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: 
This rule implements section 203(g) of 
the National Housing Act. The 
information is necessary to assure 
that borrowers fully realize their risks, 
and to document that remedies, other 
than assignment and foreclosure, have 
been exhausted. 

Form Number: None. 

Respondents: Individuals or 
Households, Businesses or Other For- 
Profit, and Small Businesses or 
Organizations. 

Frequency of Submission: On Occasion. 

Reporting Burden: 


Budget, New Executive Office Building, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
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required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 5 


of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 


Total Estimated Burden Hours: 8,000. 

Status: Reinstatement. 

Contact: Howard D. Mayfield, HUD, 
(202) 708-0035, Wendy Swire, OMB, 
(202) 395-6880. 

Dated: May 8,.1991. 

[FR Doc. 91-14329 Filed 6-14-91; 8:45 am} 
BILLING CODE 4210-01-M 


[Docket No. N-91-3278] 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 


collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The t is 

_ soliciting public comments on the 
subject proposal. 

ADDRESS: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Wendy Swire, OMB Desk Officer, Office 
of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 


information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Pa 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535{d). 

Dated: May 8, 1991. 

John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Competitive Bidding for 
section 202 Direct Loan Program for 
Elderly or Handicapped. 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: 
Under section 202 of the Housing Act of 


Number of 
respondents 


200 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the 

forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction - 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
propesal; (6) how ee information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; {8} whether the 
proposal is new or an extension, 
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1959, competitive bidding on 


construction contracts is now 
mandatory except in certain specified 
instances. The procedures are similar to 
private competitive biddings rather than 
Government procurement as project 
owners are private entities.This 
information is needed to implement cost 
savings procedures for this direct loan: 
program. 

Form Number: HUD-92328, HUD- 
92442-A-EH, HUD-92450-EH, HUD- 
92452, EH, HUD-2554, HUD-2530.and 
HUD-92443. 


Respondents: Businesses or Other For- 


Frequency of Submission: On 
Occasion. 
Reporting Burden: 


reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7{d)-of 
the Department of ing and Urban 
Development Act, 42 U.S.C. 3535(d}. 

Dated: May 10, 1991. 

John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Application for HUD/FHA 
Insured Mortgage, FR-2456. 

Office: Housing. 

Description of the Need for the 
Information and Its Proposed Use: Form 
HUD-92900-A and the related 
documents will determine the eligibility 
of the borrower and the proposed 
request for HUD/FHA insured mortgage. 
The form will be used by the mortgagee 
to obtain insurance. 

Form: HUD-92900-A, 92561, 92544, 
92900-WS and 59100. 

Respondents: Individuals or 
Households, Businesses or Other For- 
Profit. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 
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Total Estimated Burden Hours: 

Status: Revision. 

Contact: Roxanne Zimmerman, HUD 
(202) 708-2700, Bud Carter, HUD (202) 
708-2700, Wendy Swire, OMB, (202) 395- 
6880. 

Dated: May 10, 1991. 

[FR Doc. 91-14330 Filed 6-14-91; 8:45 am] 
BILLING CODE 4210-01-M 


[Docket No. N-91-3279] 


Submission of Proposed information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirements described below 
- have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 
proposals. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
these proposals. Comments should refer 
to the proposal by name and should be 
sent to: Wendy Swire, OMB Desk 
Officer, Office of Management and 


Total Estimated Burden Hours: 6,000. 

Status: Reinstatement. 

Contact: Kenneth Knoll, HUD, (202) 
708-0060, Wendy Swire, OMB, (202) 395- 
6880. 

Dated: June 5, 1991. 

Proposal: 24 CFR part 570 Proposed 
Amendments to the section 108 Loan 
Guarantee Program. 


Total Estimated Burden Hours: 4,433. 
- Status: New. 
Contact: Paul D. Webster, HUD, (202) 


708-1871, Wendy Swire, OMB, (202) 395- 
6880, 


Budget, New Executive Office Building, 


Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
for the collections of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 


Number of 
respondents 


Office: Community Planning and 
Development. 

Description of the Need for the 
Information and Its Proposed Use: This 
proposed rule would implement certain 
changes made to the section 108 Loan 
Guarantee Program by section 910 of the 
Cranston-Gonzalez National Affordable 
Housing Act (Pub. L. 101-625, approved 
November 28, 1990). The information 
collected pursuant to the proposed rule 


Dated: June 5, 1991. 


Proposal: Program Utilization for use 
-in the Section 8 Rental Certificate and 
Rental Voucher Programs. 


Office: Housing. 
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hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: June 5, 1991. 


John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Title I Claim for Loss. 

Office: Housing 

Description of t the Need for the 
Information and Its Proposed Use: 
Lenders in the Title I Insurance Program 
execute and submit this form to receive 
insurance benefits for claims filed on 
defaulted Title I property improvements 
and manufactured home loans. The 
information provided on this form is 
analyzed in determining the claim 
amount to be disbursed to the lender. 

Form Number: HUD-637. 

Respondents: Business or Other For- 
Profit. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 


would be used in reviewing applications 
from units of general local government 
and in evaluating compliance with 
statutory and administrative 
requirements applicable to the use of the 
guaranteed loan funds. 

Form Number: None. 

Respondents: State or Local 
Governments. 

Frequency of Submission: Annually. 

Reporting Burden: 


Burden ~ 


Frequency of Hours per _ 
response  -~. response hours 


39 1,950 
40 2,000 
5 250 
1.25 63 
40 


3: 


170 


Description of the Need for the 
Information and Its Proposed Use: Form 
HUD-52683 provides data to HUD to 
monitor the use of Certificates of Family 
participation, the number of families 
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under a HAP contract and rental 
voucher contract, and the degree of 
success experienced by program 
participants in locating and leasing 
suitable rental housing. 


Form HUD-52683 


Total Estimated Burden Hours: 18,740. 

Status: Revision. 

Contact: Gwen Carter, HUD, (202) 
708-3887, Wendy Swire, OMB, (202) 395- 
6880. 

Dated: June 5, 1991. 

[FR Doc. 91-14331 Filed 6-14-91; 8:45 am] 
BILLING CODE 4210-01-M 


[Docket No. 91-3280} 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Intersted persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Wendy Swire, OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 


Total Estimated Burden Hours: 10,000. 

Status: New. 

Contact: Paul Fletcher, HUD, (202) 
708-4214, Landry Williams, HUD, (202) 
708-4214, Wendy Swire, OMB, (202) 395- 
6880. 


Dated: June 10, 1991. 
[FR Doc. 91-14332 Filed 6-14-91; 8:45 am] 
BILLING CODE 4210-01-M 


Form Number: HUD-52683. 

Respondents: State or Local 
Governments. 

Frequency of Submission: Monthly, 
Quarterly and Annually. 


FOR FURTHER INFORMATION. CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total nubmers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[NM-921-01-4120-16;G-921-G 1-210] 


Establishment of Eastern Oklahoma 
Federal Coal Area Under Category 5 


AGENCY: Bureau of Land Management, 
Interior. 


Reporting Burden: 


information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: June 10, 1991. 

John T. Murphy, 
Director Information Policy and Management 
Division. 

Proposal: Public Housing— 
Contracting with Resident-Owned 
Businesses FR-2856. 

Office: Public and Indian Housing. 

Description of The Need for the 
Information and Its Proposed Use: 
Eligible resident-owned businesses must 
submit application information to Public 
Housing Agencies (PHAs) to be 
approved for noncompetitive contracting 
for work to be performed on public 
housing sites with an alternative to 
HUD’s otherwise-required competitive 
procurement procedures. 

Form Number: None. 

Respondents: Individuals or 
Households, State or Local 
Governments, Non-Profit Institutions 
and Small Business or Organizations. 

Frequency of Submission: One-Time. 

Reporting Burden: 


ACTION: Notices and requests for 
information. 


SUMMARY: This announcement gives 
notice that: (1) The lands within the nine 
(9) Oklahoma Counties of Atoka, Coal, 
Haskell, Latimer, LeFlore, McIntosh, 
Muskogee, Pittsburg, and Sequoyah 
have been designated by the New 
Mexico State Office of the Bureau of 
Land Management as a Federal Coal 
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“Area”, and that the State Director has, 
by his Decision, determined that said 
“Area” is now “Qualified” as eligible for 
“Category 5” royalty rate reductions in 
order to establish fair and competitive 
royalties, (2) the New Mexico State 
Office of the Bureau of Land 
Management, Minerals Division, is now 
accepting applications, or written 
notices of pending applications, for 
royalty reductions under “Category 5” 
for Federal Coal leased within the 
“Area”, (3) the New Mexico State Office 
of the Bureau of Land Management is 
requesting that both private and 
Oklahoma coal industry sources apply 
data regarding the terms and royalties 
contained in private leases, (4) the New 
Mexico State Office of the Bureau of 
Land Management is calling for input 
from all sources ing what the 
royalty rates for Federal Coal—mined 
by both surface and un 
methods—should be, and (5) the 
approval date for BLM Manual 3485— 
Reports, Royalties, and Records, which 
contains the guidelines for “Category 5” 
Federal Coal royalty reductions, was 
December 17, 1990; therefore, all 
reduced royalties resulting from 
applications, or written notices of 
pending applications, received prior to 
the close of business on September 30, 
1991, shall have an effective date for the 
reduced royalties retroactive to 
December 17, 1990. 


DATES: Comments and/or information 
must be submitted, or postmarked, on or 
before July 17, 1991. 


ADDRESSES: Comments and/or 
information may be mailed to the 
Bureau of Land Management, New 
Mexico State Office, Minerals Division 
(Mail Stop 924), P.O. Box 1449, Santa Fe, 
New Mexico 87504-1449. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Darwyn F. Pogue, Minerals 
Appraiser, Branch of Appraisals and 
Evaluations, Minerals Division, New 
Mexico State Office, Bureau of Land 
Management, P.O. Box 1449, Mail Stop 
$24, Santa Fe, New Mexico 87504-1449, 
Comm. Phone (505) 988-6186. 

(1) Notice of the Decision by the BLM 
NM State Director of the Qualification 
for a Designated “Area” of Oklahoma 
Federal Coal for “Category 5” Royalty 
Rate Reductions, {2} Notice of 
Acceptance of Applications of Royalty 
Reduction Requests for “Category 5” 
Oklahoma Federal Coal, (3) Request for 
Data Input from Public and Industry 
Sources Regarding Private Coal Lease 
Terms and Royalties, [4) Request for 


Suggestions and Recommendations for 
Federal Coal Lease Royalties (Surface 
and Underground) within the Oklahoma 
“Area”, and {5} Notice that the effective 
date of all approved “Category 5" 
royalty reductions resulting from 
applications, or written notices of 
pending applications, received no later 
than the close of business on September 
30, 1991, shall have an effective date for 
the approved reduced royalty of 
December 17, 1990, the date of the 
approval of BLM Manual 3485—Reports, 
Royalties, and Records. 


SUPPLEMENTARY INFORMATION: 
According to data contained in the 
latest Annual Report to the Governor of 
Oklahoma by the Oklahoma Mining 
Commission, Department of Mines, the 
nine {9) Oklahoma Counties of Atoka, 
Coal, Haskell, Latimer, LeFlore, 
McIntosh, Muskogee, Pittsburg, and 
Sequoyah contain approximately 80% of 
the known and identified coal resources 
of Oklahoma, as determined by the 
latest study of the Oklahoma Geological 
Survey. These same nine {9} counties 
also contain 100% of the known 
Federally owned and economically 
recoverable coal resources in 
Oklahoma. The Federally owned coal 
resources are “acquired minerals” 
contained within coal deposits that were 
purchased from the Choctaw and 
Chickasaw Native American Tribes in 
the late 1940's. Therefore, the New 
Mexico Bureau of Land Management 
State Director has concluded that the 
aforementioned nine [9) counties shall 
be designated as a Federal Coal Area, 
hereinafter referred to as the “‘Area”, for 
the purposes of minerals management 
under the guidelines set forth in Bureau 
of Land Management (BLM) Manual 
3485—Reports, Royalties, and Records, 
and in 43 CFR Part 3485.2, Royalties 
{Coal}. BLM Manual 3485 sets forth five 
(5) Categories by which the holder and/ 
or operator of a Federal Coal Lease may 
apply for a royalty that is less than the 
base royalty stated in the lease. 
Categories 1 through 4 refer to royalty 
reductions based mainly upon mining 
and financial criteria, or combinations 
thereof, that are specific to the mining 
operation requesting relief. Category 5, 
however, refers to royalty reductions 
granted within a designated State or 
Area that the BLM has concluded to 
have met all of the following criteria: 


1. The Federal Government is not 
market dominant. 
2. Federal royalty rates are above the 
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current market royalty rates for non- 
Federal coal in the Area. 

3. Federal coal would be bypassed or 
remain undeveloped due to royalty rate 
differentials. 

4. The above conditions exist 
throughout the Area. 

5. A royalty rate reduction under this 
Category is not likely to result in undue 
competitive advantages over 
neighboring areas. 

As a result of a “Qualification Study” 
completed recently by the Minerals 
Division of the New Mexico BLM, the 
State Director has determined that the 
Area under discussion has successfully 
met all five (5) of the above criteria. 
Therefore, the State Director has issued 
his decision that said Area is now 

“Qualified” for the royalty reductions 
allowed under Category 5. This will 
allow operators and/or holders of 
Federal Coal leases within the Area the 
opportunity to obtain fair and 
competitive royalty rates. 

Since the Area is now Qualified, the 
Mineral Division of the New Mexico 
BLM will now accept applications for 
royalty reduction requests under 
Category 5 for existing coal leases 
within the Area. Written notices of 
pending applications will also be 
accepted. All applications and notices of 
pending applications shall be directed to 
the New Mexico BLM Minerals Division 
in accordance with the guidelines set 
forth in BLM Manual 3485, and all 
required supporting documentation, etc., 
must be included. Any one anticipating 
that they will be making a royalty 
reduction request under Category 5 is 
urged to carefully read the 3485 Manual 
and request guidance from the Staff of 
the New Mexico BLM Minerals Division 
if there are any doubts or questions. 

Now that there is an Area in 
Oklahoma that is Qualified for Category 
5 royalty rate reductions, the New 
Mexico BLM Minerals’ staff must now 
determine the proper minimum royalty 
rates for Federal Coal in the Area. 
Therefore, both the general public and 
those within the Oklahoma coal industry 
are now requested to come forth and 
provide information regarding the terms, 
conditions, and royalties that are 
contained in coal leases negotiated in 
the private coal leasing market in 
Oklahoma. All information received will 
be held as strictly confidential by the 
staff, and, upon request, will be returned 
to the provider without being copied or 
revealed to unauthorized persons. 
Actual copies of coal leases and/or 
contracts of surface owner agreements 
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(in “split-estate” situations) will be the 
most helpful; however, any information 
will be welcomed. Although the 
information received will not be copied, 
etc., it will be cataloged as to terms, 
conditions, and royalties in such a 
manner as not to reveal any specific 
cases between specific parties. If 
information is available that will 
indicate that there are different 
parameters associated with single seam 
coal deposits than with multiple (two or 
more) seam coal deposits, such 
information will be greatly appreciated. 
If there is information that indicates that 
there are different terms, conditions, and 
royalties associated with coal minable 
by underground methods that are 
different from those associated with 
surface minable coal, this information 
will also be greatly appreciated. 

If there are any data within the Area 
coal market that would tend to indicate 
what royalty rate, or rates, would be the 
most appropriate minimum rates to be 
assigned to Federal Coal, the New 
Mexico BLM is now calling for this to be 
made available. Again, data that 
indicates a difference, or lack of, 
between underground and surface 
minable coal, and single seam and 
multiple seam coal deposits will be 
welcomed. 

Due to the delay in the processing of 
the necessary data for the preparation of 
the Qualification Statement, any, and 
all, applications, or written notices of 
pending applicaticns, that are received, 
or post marked, prior to the close of 
business on September 30, 1991, that 
result in a royalty rate reduction shall 
carry the approved new royalty as if it 
were granted effective as of December 
17, 1990, the date of approval of BLM 
Manual 3485, will the associated 
adjustments to royalties paid, if any, to 
be made by the Minerals Management 
Service. 

There shall be a cut off date for when 
the above requested information will be 
considered as part of the Royalty 
Reduction Study of 30 days from the 
date of publication of this notice in the 
Federal Register. 

All Oklahoma coal operators that are 
listed in the latest report of the 
Oklahoma Mining Commission, 
Department of Mines, have been mailed 
a copy of the above notice. 

Dated: May 31, 1991. 

Gil Lockwood, 

Deputy State Director, Minerals Division. 
[FR Doc. 91-14156 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-FD-M 


[UT-060-01-4410-14] 


Moab District Advisory Council 
Meeting 

June 11,1991. 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Moab District Advisory Council 
meeting. 


SUMMARY: The Moab District Advisory 


Council will meet Tuesday and 
Wednesday, July 16 and 17, 1991. The 
business meeting will be held in the 
Conference Room of the BLM Moab 
District Office, 82 E. Dogwood, Moab, 
Utah beginning on the 16th at 10 a.m. 
and adjourning at 4:30 p.m., followed by 
a field trip on the 17th. 

The agenda for the July 16 business 
meeting will be an orientation by 
program leaders and Area Managers for 
the newly appointed Council members, 
and election officers. The orientation 
will highlight the major program issues 
in the divisions of Planning and 
Environmental Coordination, Lands and 
Renewable Resources, and Minerals, 
and in the four Resource Areas. Also on 
the agenda are new business, 
opportunity for public comment, 
finalization of resolutions, and 
adjournment. 

The July 17 field trip will depart from 
the Moab District Office at 8 a.m. and 
will include a visit to areas near Moab 
proposed for oil and gas exploration and 
related issues concerning recreation, 
wildlife, environmental concerns, and 
nearness to State and National Parks. 
The public is welcome to tour with the 
group and to attend the business 
meeting, however, they would need to 
supply their own transportation and 
food. 

All Advisory Council meetings are 
open to the public. Persons wishing to 
make a comment to the Council must 
notify the BLM by July 12. Depending on 
the number of people desiring to make a 
statement, a per-person time limit may 
be established so that all may be heard. 
For further information, contact: Mary 
Plumb, Public Affairs Officer, P.O. Box 
970, Moab, Utah 84532. Phone (801) 259- 
6111. 

Kenneth V. Rhea, 

Acting District Manager. 

[FR Doc. 91-14391 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-00-M 


Recreation Management Restrictions, 
Campbell Tract Anchorage, AK 
AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Use Restriction on Public Lands. 


SUMMARY: Notice is hereby given that 


effective July 15, 1991, animals brought 
into the Campbell Tract in Anchorage, 
Alaska must be leashed. Animals may 
be secured to a fixed object or under the 
control of a person or physically 
restricted. Legal descriptions and maps 
of the 730 acres of public land are 
available from the Anchorage District 
Office, Anchorage, Alaska. 

EFFECTIVE DATES: The leash policy is 
effective July 15, 1991 and remains in 
effect indefinitely. 

FOR FURTHER INFORMATION CONTACT: 
Jake Schlapfer, Outdoor Recreation 
Specialist, Anchorage District Office, 
6881 Abbott Loop, Anchorage, Alaska 
99507 (907) 267-1232. 


Richard J. Vernimen, 

Anchorage District Manager. 

[FR Doc. 91-14296 Filed 6-14-91; 8:45 am} 
BILLING CODE 4310-JA-M 


{ID-942-01-4730-12] 


Filing of Plats of Survey; idaho 


The plat of the following described 
land was officially filed in the Idaho 
State Office, Bureau of Land 
Management, Boise, Idaho, effective 9 
a.m., June 4, 1991. 

The plat representing the dependent 
resurvey of portions of the subdivisional 
lines and boundaries of Homestead 
Entry Survey No. 447, T. 24N., R.3 E., 
Boise Meridian, Idaho, Group No. 800, 
was accepted, June 3, 1991. 

These surveys were executed to meet 
certain administrative needs of the U.S. 
Forest Service, Region 1, Nez Perce 
National Forest. 

All inquiries concerning the survey of 
the above described land must be sent 
to the Chief, Branch of Cadastral 
Survey, Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, Idaho, 83706. 

Dated: June 4, 1991. 

Duane E. Olsen, 

Chief Cadastral Surveyor for Idaho. 

[FR Doc. 91-14310 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-GG-M 


[1D-942-01-4730-12] 
Filing of Plats of Survey; Idaho 


The official filing of the following 
described plat has been stayed, pending 
potential administrative review of an 
official decision issued May 31, 1991, on 
protests filed against the dependent 
resurvey represented by this plat. 

The plat representing the dependent 
resurvey of portions of the east 
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original meanders of the left bank of the 
Clearwater River in section 13; the 
survey of the subdivision of sections 12 
and 13, the informative traverse and 
survey of the meanders of a portion of 
the present left bank of the Clearwater 
River in section 13, and metes-and- 
bounds surveys in sections 12 and 13, T. 
33 N., R. 3 E., Boise Meridian, Idaho, 


Group No. 782, was accepted on May 31, . 


1991. 

This survey was executed to meet 
certain administrative needs of the 
Bureau of Indian Affairs. 

All inguiries concerning the survey of 
the above described land must be sent 
to the Chief, Branch of Cadastral 
Survey, Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, idaho, 83706. 

Dated: June 4, 1991. 

Duane E. Olsen, 

Chief Cadastral Surveyor for Idaho. 

[FR Doc. 91-14311 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-GG-M 


Fish and Wildlife Service 


Receipt of Applications for Permit 


The following applicants have applied 
for a permit to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10{c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seq.}: 
Applicant: Charles McKay, Nashville, 

TN (PRT 756848). 

The applicant requests a permit to 
import the sport-hunted trophy of a male 
bontebok (Damaliscus dorcas dorcas) 
culled from the captive herd of Michael 
Weinand, Longwood, Bedford, South 
Africa, for enhancement of propagation 
of the herd. 

Applicant: Columbus Zoo, Powell, OH 

(PRT 758673). 

The applicant requests a permit to 
import one wild-born female Asian 
elephant (Elephas maximus) from the 
Chipperfield Organization, Warminster, 
Wiltshire, England, for public display, 
education, and breeding purposes. 
Applicant: USFWS, Regional Director, 

region 4, Atlanta, GA (PRT 697819). 

The applicant requests amendment to 
their current permit to include take of no 
common name (Schoepfia arenarin}, 
Schweinitz's sunflower (Helianthus 
schweinitzii), leafy prairie-clover (Dalea 
foliosa}, silver rice rat (Oryzomys 
palustris natator), and Cumberland 
pigtoe (Pleurobema gibberum) for the 
purpose of scientific research and 


enhancement of propagation or survival 

of the species as prescribed by Service 

recovery documents. 

Applicant: Gibbon & Gallinaceous Bird 
Center, Santa Clarita, CA (PRT 
758763}. 

The applicant requests a permit to 
import three males and one female dark- 
handed gibbons (Hylobates agilis unko} 
from Wellington Zoological Garden, 
New Zealand, for captive breeding and 
scientific research. One male was 
removed from the wild, Malaysian 
peninsula, in 1975, the other two males 
and one female were captive-born. 
Applicant: William Seegar, U.S. Army 

Chemical Research, Development & 

Engineering Center, Aberdeen Proving 

Ground, MD {PRT 675769). 

The applicant requests renewal of 


peregrinus 

anatum) and Arctic peregrine falcons {F. 

p. tundrius) throughout the conterminous 

United States for the purpose of 

scientific research and enhancement of 

propagation and survival of these 
species. 

Applicant: Robert L. Gelles, Fairfax 
Station, VA (PRT 758465). 

The applicant requests a permit to 
import the sport-hunted trophy of a male 
bontebok {[Damaliscus dorcas dorcas) 
culled from the captive herd maintained 
by H.v.Z. Kock, Verborgenfontein Game 
Ranch, Merriman, South Africa, for 
enhancement of propagation of the 
species. 

Applicant: U.S. Fish and Wildlife 
Service, National Ecology Research 
Center, Fort Collins, CO (PRT 7201386). 
The t requests renewal of 

their permit to take (harass, anesthetize, 

capture, weight, measure, photograph, 
examine, radio-tag, and monitor) black- 
footed ferrets {Mustela nigripes) and 
salvage dead black-footed ferrets and 
parts thereof, for purposes of scientific 
research and enhancement of 
propagation and survival. Applicant has 
also requested amendment to release 
captive ferrets into the wild for the 
reintroduction program and may 
recapture released ferrets. Activities 
may be conducted in the following 

States: CO, KS, MT, NE, NM, ND, OK, 

WY, SD, TX, UT, & AZ. 

Applicant: The Peregrine Fund, Inc., 
Boise, ID (PRT 756778). 

The applicant requests a permit to 
import one wild-caught female Harpy 
eagle (Harpia harpyja) from The 
Propagation Center for Panamanian 
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Endangered Species, Panama, for 
captive propagation purposes. 
Applicant: The Peregrine Fund, Inc., 

Boise, 1D (PRT 759017). 

The applicant requests a permit to 
export up to 20 captive-hatched 
Mauritius kestrels {Falco fae to 
Mauritius Wildlife Appeal Fund, 

Louis, Mauritius, for release sues 

Written data or comments should be 
submitted to the: Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia and 
must be received by the Director within 
30 days of the date of this publication. 

Documents and other information 
submitted with these applications are 
available for review by any party who 
submits a written request for a copy of 


such documents to, or by appointment 


the date of publication of this notice: 
U.S. Fish and Wildlife Service, Office of 
Management Authority, 4401 North 
Fairfax Drive, room 432, Arlington, 
Virginia 22203. Phone (703/358-2104); 
FAX (703/358-2281). 

Dated: June 11, 1991. 
Maggie Tieger, 
Acting Chief, Branch of Permits, Office of 
Management Authority. 
[FR Doc. 91-14281 Filed 6-14-91; 8:45 am] 
BILLING CODE 4310-55-" 


National Park Service 
National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 

properties being considered for listing in 
the National Register were received by 
the National Park Service before May 
25, 1991. Pursuant to § 60.13 of 36 CFR 
part 60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded to the 


’ National Register, National Park 


Service, P.O. Box 37127, Washington, DC 
20013-7127. Written comments should 
be submitted by July 2, 1991. 

Carol D. Shull, 

Chief of Registration, National Register. 


ALABAMA 


Mobile County 

Convent and Academy of the eee 
(Histcric Roman Catholic Properties 
Mobile MPS), 2300 Springhill Ave., Mobile, 
91000844 

Convent of Mercy (Historic Roman Catholic 

ies in Mobile D4PS), 753 St. Francis 

St., Mobile, 91000845 
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Saint Francis Xavier Roman Catholic Church 
(Historic Roman Catholic Properties in 
Mobile MPS), 2034 St. Stephens Rd., 
Mobile, 91000842 

Saint Joseph’s Roman Catholic Church 
(Historic Roman Catholic Properties in 
Mobile MPS), 808 Springhill Ave., Mobile, 
91000841 

Saint Matthew’s Catholic Church (Historic 
Roman Catholic Properties in Mobile 
MPS), 1200'S. Marine St., Mobile, 91000840 

Saint Vincent de Paul (Historic Roman 
Catholic Properties in Mobile MPS), 351 S. 
Lawrence St., Mobile, 91000839 

Stone Street Cemetery, (Historic Roman 
Catholic Properties in Mobile MPS), 1700 
Martin Luther King, Jr., Blvd., Mobile, 
91000843 


NEBRASKA 
Cheyenne County 


Sidney Carnegie Library (Carnegie Libraries — 


in Nebraska MPS), 740 Wlinois St., Sidney, 
91000838 


Douglas County 

Steiner Rowhouse No. 1, 638-642 S. 19th St., 
Omaha, 91000836 

Steiner Rowhouse No. 2, 1906-1910 Jones St., 
Omaha, 91000837 

Saunders County 

O.K. Market, 542.N. Linden Ave., Wahoo, 
91000835 

VIRGINIA 


Buckingham County 

Seven Islands Archeological and Historic 
District, Address Restricted, Arvonia 
vicinity, 91000832 

Chesterfield County 

Dinwiddie County Pullman Car, Hallsboro 
Yard, NE of jct. of VA 606 and VA 671, 
Midlothian vicinity, 91000834 

Greensville County 

Batte, Alexander Watson, House, S side VA 
612, 1500 ft. W of jet. with VA 651, Jarratt 
vicinity, 91000831 

Montgomery County : 

Kentland Farm Historic and Archeological 
District (Montgomery County MPS), At end 
of VA 623 along New R., Blacksburg 
vicinity, 91000833 

Smyth County 

Chilhowie Methodist Episcopal Church, 501 
Old Stage Rd., Chilhowie, 91000830 

Roanoke Independent City 

Henry, Patrick, Hotel, 617 Jefferson St. S., 
Roanoke (Independent City), 91000829 

[FR Doc. 91-14355 Filed 6-14-91; 8:45 am] 

BILLING CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 31892] 


American European Express, Inc.— 
Operation Exemption—Between 
Chicago, IL, and New York, NY; 
Exemption 


American European Express, Inc. 
(AEE), filed a notice of exemption to 
operate as a Class III rail carrier of 
passengers over approximately 1,020 
miles of track between Chicago, IL, and 
New York, NY, via Indianapolis, IN, 
White Sulphur Springs, WV, 
Washington, DC, Baltimore, MD, 
Wilmington, DE, and Philadelphia, PA. 


Between Chicago and Washington, 
under an agreement between AEE and 
CSX Transportation, Inc. (CSX), AEE’s 
passenger cars are to be pulled by 
engines operated by CSX over tracks it 
owns or is authorized to operate. 
Between Washington and New York, 
under an agreement between CSX and 
the National Railroad Passenger 
Corporation (Amtrak), AEE’s cars are to 
be pulled attached to regularly 
scheduled Amtrak passenger trains. The 
transaction already has been 
consummated. AEE had previously 
operated as an adjunct of Amtrak. It has 
now expanded into operating its own 
trains, between certain points, not in 
conjunction with Amtrak or any other 
rail carrier. 

Any comments must be filed with the 
Commission and served on: Robert E. 
Stigger, Portes, Sharp, Herbst & Fox, 
Ltd., 333 West Wacker Drive, suite 500, 
Chicago, IL 60606. 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505{d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. 


Dated: June 11, 1991. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 
Sidney L. Strickland, Jr., 
Secretary. 
[FR Doc. 91-14349 Filed 6-14-91; 8:45 am] 
BILLING CODE 7035-01-M 


27775 


[Finance Docket No. 31283 (Sub-No. 1)] 


Norfolk Southern Railway Company— 
Trackage Rights Exemption—Norfolk 
and Western Railway Company; 
Exemption 


Norfolk and Western Railway 
Company (NW) has agreed to grant 
unrestricted trackage rights to its wholly 
owned subsidiary, Norfolk Southern 
Railway Company (NS), formerly known 
as Southern Railway Company, over a 
63-mile line of railroad between 
milepost H-63, at Front Royal, VA, and 
milepost H-0, at Hagerstown, MD. NW 
is a class I railroad controlled through 
stock ownership by Norfolk Southern 
Corporation (NSC), a non-carrier 
holding company. NS and its rail carrier 
subsidiaries operate a rail system 
extending throughout the Southeast and 
Midwest. 


NW had previously granted NS 
overhead trackage rights on this line. 
See Finance Docket No. 31283, Southern 
Railway Company—Trackage Rights 
Exemption—Norfolk and Western 
Railway Company (not printed), served 
June 16, 1988, and published in the 
Federal Register (53 FR 24155) on June 
27, 1988. The purpose of this exemption 
is to remove any restriction on the 
trackage rights granted to NS. The 
trackage rights became effective April 
23, 1991. 

This notice is filed under 49 CFR 
1180.2{d) (3) and (7). Petitions to revoke 
the exemption under 49 U.S.C. 10505(d) 
may be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: Nancy 
S. Fleischman, Norfolk Southern 
Corporation, Three Commercial Place, 
Norfolk, VA 23510-2191. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 I.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
I.C.C. 653 (1980). 

Dated: June 10, 1991. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-14350 Filed 6-14-91; 8:45 am] 
BILLING CODE 7035-01-M 
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[Finance Docket No. 31875] ' 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of decision accepting 
application for consideration. 


SUMMARY: The Commission is accepting 


for consideration the application filed 
May 17, 1991, by Consolidated Rail 
Corporation and Monongahela Railway 
Company (MGA) (collectively 
applicants). The application is filed 
under 49 U.S.C. 11343, et seg., for MGA 
to merge into Conrail. The application 
also seeks approval: (1) In (Sub-No. 1) to 
assume MGA’'s position as lessee of the 
Waynesburg Southern Railway (WSRR) 
properties; and (2) in (Sub-No. 2) to 
assume MGA's position as lessee of a 
certain CSX Transportation rail line. 
The Commission finds this to be a minor 
transaction. 


DATES: Written comments must be filed 
with the Interstate Commerce 
Commission no later than July 17, 1991, 
and concurrently served on applicants’ 
representatives, the United States 
Secretary of Transportation, and the 
Attorney General of the United States. 
Comments from the Secretary of 
Transportation and Attorney General of 
the United States must be filed by 
August 1, 1991. The Commission will 
issue a service list shortly thereafter. 
Parties must serve comments:on all 
parties of record within 10 days of the 
Commission's issuance of a service list. 
The parties must also file a certificate of 
service with the Commission, indicating 
that all designated individuals and 
organizations on the service list in this 
proceeding have been properly served. 
Applicants’ reply is due August 26, 1991. 
ADDRESSES: Send an original and 10 
copies of all documents to: Office of the 
Secretary, Case Control Branch, Attn: 
Finance Docket No. 31875, Interstate 
Commerce Commission, Washington, 
DC 20423. In addition, concurrently send 
one copy of all documents to the United 
States Secretary of Transportation, the 
Attorney General of the United States, 
and applicants’ representatives: 


Docket Clerk, Office of Chief Counsel, 
Federal Railroad Administration, 
room 8201, 400 Seventh Street, SW, 
Washington, DC 20590. 


1 This proceeding also embraces Finance Docket 
No. 31875 (Sub-No. 1), Consolidated Rail 
Corporation—Lease Assumption—Waynesburg 
Southern Railway Properties (Sub-No. 1); and 
Finance Docket No. 31875 (Sub-No. 2), Consolidated 
Rail Corporation—Lease Assumption—CSX 
Transportation Rail Line (Sub-No. 2). 


Attorney General of the United States, 
United States Department of Justice, 
10th & Constitution Avenue, NW, 
Washington, DC 20530. 

Constance L. Abrams, Anne E. 
Treadway, Consolidated Rail 
Corporation, 1138 Six Penn Center, 
Philadelphia, PA 19103, 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar (202) 275-7245 [TDD 

for hearing impaired: (202) 275-1721]. 

SUPPLEMENTARY INFORMATION: Conrail 

and MGA filed an application on May 

17, 1991, for MGA to merge into Conrail. 

The application in Finance Docket No. 

31875 is filed under 49 U.S.C. 11343, et 

seg.. The application also seeks 

approval: (1) In Sub-No. 1 to assume 

MGA’s position as lessee of the 

Waynesburg Southern Railway 

properties; and (2) in Sub-No. 2 to 

assume MGA's position as lessee of a 

certain CSX Transportation (CSXT) rail 

line. Applicants state that this is a minor 
transaction under 49 CFR 1180.2(c) and 
our decision in Finance Docket No. 

31630, Consolidated Rail Corporation— 

Control—Monongahela Railway 

Company (not printed), served August 

16, 1990 (MGA Controi). 

Conrail is a Class I rail carrier and 
MGA is a Class II rail carrier (revenues 
were $43.5 million in 1990). Conrail 
holds all of MGA's stock. Conrail 
obtained Commission authority to 
control MGA’s stock in MGA Control 
where the Commission approved the 
acquisition of Pittsburgh & Lake Erie’s 
(P&LE) and CSXT’s MGA stock. As a 
result of transactions approved in that 
case, Conrail now holds 100 percent of 
the capital stock of MGA and is the sole 
guarantor of the WSRR bonds. 

MGA operates 162 route miles in 
West Virginia and southwestern 
Pennsylvania and handles almost 
exclusively coal traffic. MGA consists of 
two branches that meet at Brownsville, 
PA. The West Division runs west from 
Brownsville across the Monongahela 
River to West Brownsville and then 
generally southwest, terminating 55 
miles from Brownsville at Blackville, 
WV. Part of this division is Conrail- 
owned. The first 13.5 miles, from 


Brownsville to Besco, PA, is owned by 


Conrail but MGA operates on trackage 
rights under a 1927 agreement. (The 
agreement will terminate by virtue of 
merger.) The next 15.1 miles of track, 
from Besco to Waynesburg; are owned 
by MGA. The last 27 miles were 
formerly owned by the WSRR and are 
leased to MGA until 1998. The WSRR’s 
assets were conveyed to Conrail in the 
Final System Plan. I United States 
Railway Association, Final System Plan 
228 and n. 13 (1975). 
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The West Division also connects with 
the “Manor Spur,” constructed and 
owned by Consol Pennsylvania Coal 
Company (CPCC) to reach its Bailey 
Mine. The MGA operates the Manor 
Spur under a contract with CPCC, 

The other MGA branch, the East 
Division, runs from Brownsville, south 
along the Monongahela River, and 
terminates at Fairview (also called 
Loveridge), a length of 79 miles. CSXT 
owns the first 5.2 miles of a branch line 
from Catawba Junction to Grant Town 
on which MGA holds a 99 year lease. 
The segment from Grant Town to 
Loveridge is owned by MGA. 

CSXT connects with MGA near the 
south end of the East Division at 
Rivesville, WV; Pittsburgh & Lake Erie 
(P&LE) connects with MGA at 
Brownsville Junction, PA, on the north 
end of the East Division; and Conrail 
connects with MGA on the north end of 
the West Division at West Brownsville, 
PA. 

In the Sub-No. 1 proceeding, Conrail 
seeks to assume MGA’s position as 
lessee under a lease between MGA and 
WSRR. The Waynesburg Southern 
Branch was the only line of the WSRR, a 
wholly-owned corporate subsidiary of 
Penn Central Company (PC). To finance 
construction, WSRR issued $20 million, 
7% percent First Mortgage Bonds, due 
September 1, 1993. The bonds were 
guaranteed by the then-owners (PC, 
P&LE, and the Baltimore & Ohio 
Railroad [B&O}), and the WSRR line 
was leased to the MGA for a 30 year 
term to August 31, 1998.? 

In the Sub-No. 2 proceeding, Conrail 
seeks to assume MGA’s position as 
lessee for a 5.2 mile line from CSXT 
(formerly B&O). In 1927, MGA leased a 
new rail line from B&O between 
Catawba Junction and Grant Town, 
where a new mine was opened. The 
lease term is 99 years, with an MGA 
option to extend the lease for an 
indefinite number of 99 year terms. 

Applicants contend that the proposed 
transaction will not substantially reduce 
competition, create a monopoly, or 
restrain trade in freight surface 
transportation in any region of the 
United States. According to applicants, 
they expect to gain significant operating 
efficiencies by merging. They anticipate 
they will accomplish these efficiencies 
by: (1) Removing the current MGA- 
Conrail interchange at West Brownsville 
on traffic to/from Conrail and moving 
the crew change point to Waynesburg to 
maximize the road train mileage; (2) 
consolidating maintenance-of-way and 


2 Conrail is now the sole guarantor of the WSRR 
as a result of the approval in the MGA Control case. 





Federal Register / Vol. 56, No. 116 / Monday, June 17, 1991 / Notices 


clerical functions; (3) centralizing the 

train and crew dispatching functions; (4) 
modernizing the MGA’s maintenance-of- 
way equipment; and (5) constructing or 
rehabilitating certain lines to improve 
capacity and speed operations. 

Applicants allege that a merger will 
not lessen competition. Since MGA is 
almost exclusively a coal-hauling 
railroad with over 80 percent of its 
traffic interchanged to Conrail, 
applicants state that MGA and Conrail 
do not compete for traffic. Applicants 
submit that the remaining traffic is 


negotiated in their stock purchase 
agreements. Conrail’s stock 
agreement with P&LE provided that 
P&LE would continue to enjoy 
interchange rights with MGA on a 
nondiscriminatory basis. Applicants 
state that P&LE is protected since this 
provision was made a part of the MGA 
Control decision. 

Applicants contend that CSXT is 
protected sirice, under Conrail's stock 


purchase agreement with CSXT, Conrail - 


agreed to maintain its contract revenue 
needs at certain specified levels for 
eight years. After that, new levels will 
be established “which shall not preclude 
CSXT from to the extent it 
otherwise could, in the markets for 
MGA coal = ae 

Applicants contend that the same 
competitive analysis found in MGA 
Control should apply here because there 
will be no net reduction in 
competition—the mines served by one 
carrier (MGA) will continue to be served 
by one carrier (Conrail). Applicants also 
state that no adverse consequences will 
befall MGA’s connections, P&LE, or 
CSXT or their connections (such as 
ee and Lake Erie} because those 
carriers will be protected to the same 
degree as when Conrail was acquiring 
control of MGA. 

Applicants allege that merger will 
allow better customer service because 
customers can deal with one carrier, not 
two, and the customers can realize the 
benefits from cost reductions resulting 
from a more efficient system. Applicants 
contend that a merger will allow Conrail 
to compete with its coal-hauling 
competitors, Norfolk Southern Railway 
and CSXT. 

Applicants state that about 50 

and seasonal) 


Ry.—Control—Brooklyn Eastern Dist., 
360 I.C.C. 60 (1979), aff'd sub nom. New 


York Dock Ry. v. U.S., 608 F.2d 83 (2d 
Cir. 1979). 

Under 49 CFR 1180.4(b)}({2){iv}, we 
must determine whether a 
transaction is major, significant, minor, 
or exempt. The proposal involves a 
Class I (Conrail) and a Class Hi (MGA) 
rail carrier. The proposal has no 
regional or national significance and 


Control decision served April 25, 1990. 
Accordingly, we find the proposal to be 
a minor transaction under 49 CFR 


- 1180.2(c). Since the application 


substantially complies with the 
applicable regulations governing minor 
transactions, we are accepting it for 
consideration. 

The application and exhibits are 
available for inspection in the Public 
Docket Room at the Offices of the 
Interstate Commerce Commission in 
Washington, DC. In addition, they may 
be obtained upon request from 
applicants’ representatives named 
above. : 

Any interested persons, including 
oe entities, oe participate in 

this proceeding by submitting written 
comments. Any person who files timely 
written comments shall be considered a 
party of record if the person’s comments 
so request. In this event, no petition for 
leave to intervene need be filed. 

Consistent with 49 CFR 
1180.4(d)(1){iii), written comments must 
contain: 

(a) The docket number and title of the 


roceeding; 

(b) The name, address, and telephone 
number of the commenting party and its 
representative for service; 

(c) The commenting party's position; 
ie, W it supports or opposes the 
Pp. 


roposed transaction; 

(d) A statement of whether the 
commenting party intends to participate 
formally in the proceeding or merely 


comment upon the 
(e) If desired, a rte an oral 
hearing with reasons supporting this 
request; the request must indicate the 
disputed material facts that can only be 
resolved at a hearing; and 
eaten sought to be 


applicant carriers. 

Because we have determined that this 
proposal is a minor transaction, no 
responsive applications will be 
permitted. The time limite for 
a minor transaction are set forth at 49 
USC. 11345(d). 

Discovery may begin immediately. We 
admonish the parties to resolve all 
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discovery matters expeditiously and 
amicably. 

This action wiil not significantly affect 
either the quality of the human 
environment or the conservation of 

resources. 

It is ordered: 

1. The application in Finance Docket 
No. 31875 and Finance Docket No. 31875 
(Sub-Nos. 1 and 2) is accepted for 
consideration as a minor transaction 
under 49 CFR 1180.2{c). 

2. The parties shall comply with all 
provisions stated above. 

3. This decision is effective on June 17, 
1991. 

Decided: June 11, 1991. 

By the Commission, Chairman Philbin, Vice 
Chairman Emmett, Commissioners Simmons, 
Phillips, and McDonald. 

Sidney L. Strickland, Jr., 


[FR Doc. $1-14410 Filed 6-14-91; 8:45 am} 
BILLING CODE 7035-01-™ 


DEPARTMENT OF JUSTICE 


Consent Judgment in Action to Enjoin 
Violations of the Clean Air Act; . 
Hussmann Corp. 


In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that in United States v. 
Hussmann Corp., (E.D. Mo.), Civil 
Action No. 89-1174C[1) an Order and a 
Consent Decree was lodged with the 
United States District Court for the 
Eastern District of Missouri on April 10, 
1991. The Order provides for interim 
compliance measures, an environmental 
audit, penalties, and a procedure for 
either a revision of the Missouri State 
Implementation Plan or a plant process 
change. The Consent Decree 
Hussmann Corp. to comply with the 

enforceable site specific 
Missouri State Implementation Plan 
(“SIP”) for its Bridgeton facility. 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the Order and/or 
the Consent Decree. Comments should 
be addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, Department of 
Justice, Washington, DC 20530 and 
should refer to United States v. 
Hussmann Corporation, D.OJ. Ref. No. 
eee 

proposed Consent Decree and the 
onke may be examined at the Offices 
of the United States Attorney, Eastern 
District of Missouri, 1114 Market Street, 
St. Louis, Missouri; at the Region VII 
Office of the Environmental Protection 
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Agency (“EPA”), 726 Minnesota Avenue, 
Kansas City, Kansas; and the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20004. A copy of the proposed Consent 
Decree and the Order may be obtained 
in person or by mail from the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue, NW., Box 1097, Washington, 
DC 20004. In requesting a copy of the 
Decree and Order, please enclose a 
check for copying costs in the amount of 
$12.25 payable to Consent Decree 
Library. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

{FR Doc. 91-14313 Filed 6-14-91; 8:45 am] 
BILLING CODE 4410-01-m 


Lodging of Consent Decree Pursuant 
to CERCLA in United States v. lowa 
Electric Light & Power Co. 


In accordance with section 122(i) of 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act, as amended, 42 U.S.C. 9622{i) 
(“CERCLA”), and Departmental policy 
at 28 CFR 50.7, notice is hereby given 
that on May 24, 1991, a proposed 
Consent Decree in United States v. lowa 
Electric Light & Power Company, Civil 
Action No. 4-91-80313 was lodged with 
the United States District Court for the 
Southern District of lowa, Central 
Division. 

The complaint in this action was filed 
on May 24, 1991, against Iowa Electric 
Light & Power Company under sections 
106 and 107 of CERCLA, 42 U.S.C. 9606 
and 9607, seeking injunctive relief and 
reimbursement of costs incurred by the 
United States in responding to the 
release or threat of release of hazardous 
substances from the Site, which consists 
of a Fairfield Coal Gasification Plant in 
Fairfield, lowa. The proposed Consent 
Decree requires Iowa Electric Light & 
Power to finance and perform certain 
remedial action, maintenance and 
monitoring activities-at the Site. 

For a period of thirty (30) days from 
the date of this publication, the 
Department of Justice will receive 
comments relating to the proposed 
Consent Decree. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, U.S. Department of 
Justice, Washington, DC 20530, and 
should refer to United States v. lowa 
Electric Light & Power Company, 
Department of Justice #90-11-2-631. 

The proposed .Consent Decree may be 


examined at the office of the United 
States Attorney, Southern District of 
Iowa, Central Division, 115 U.S. 
Courthouse, East First and Walnut 
Streets, Des Moines, Iowa 50309, and the 
United States Environmental Protection 
Agency, region VII, 726 Minnesota 
Avenue, Kansas City, Kansas 66101. 
Copies of the proposed Consent Decree 
may be examined at the Environmental 
Enforcement Section Document Center, 
601 Pennsylvania Avenue Building, NW., 
Washington, DC 20004 (202-347-2072). A 
copy of the proposed Consent Decree 
can be obtained in person or by mail 
from the Environmental Enforcement 
Section Document Center, 601 
Pennsylvania Avenue Building, NW., 
Box 1097, Washington, DC 20004. When 
requesting a copy, please refer to United 
States v. lowa Electric Light & Power 
Company, DO] #90-11-2-631, and 
enclose a check in the amount of $17.50 
($.25/page) payable to “Treasurer of the 
United States.” 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-14307 Filed 6-14-91; 8:45 am] 
BILLING CODE 4410-01-M 


a of Consent Decree Pursuant 

Environmental 
mhapunes: Compensation and Liability 
Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on June 4, 1991, a proposed 
Consent Decree in United States v. 
Peirce, et. al., No. 83-CV-1623, was 
lodged with the United States District 
Court for the Northern District of New 
York. The complaint in this action was 
filed pursuant to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(“CERCLA”), 42 U.S.C. 9601 et seq., to 
recover costs incurred by the 
Environmental Protection Agency 
(“EPA”) in taking response actions at 
the York Oil Superfund Site located in 
Moira, Franklin County, New York 
(“Site”). 

The proposed Consent Decree 
embodies an agreement by defendant 
Aluminum Company of America ~ 
(“Alcoa”) to design and implement a 
phase I remedy selected by EPA for the 
cleanup of a hazardous waste lagoon 
area located on the Site. The cost of this 
remedial work is expected to be 
approximately $7 million. In. addition, 
Alcoa has agreed to perform the 
subsequent operation and maintenance 
for this remedial work, which is 
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estimated to cost approximately 
$500,000. Alcoa has also agreed to 
reimburse EPA for 30% of its periodic 
review and oversight costs up to a total 
of $175,000. 

The Decree is a mixed funding decree, 
as it also contains an agreement by the 
EPA Hazardous Substances Superfund 
to contribute the lesser of $3,370,000 or 
48% of the reasonable and necessary 
costs of the remedial work. 

The Consent Decree also includes an 
agreement by certain federal facilities 
which contributed waste to the Site, the 
Department of the Army and the 
Department of the Air Force, to pay 
$1,875,000 into the York Oil Trust Fund, 
to be applied toward the cost of this 
cleanup. 

With respect to the recovery of past 
costs, the Consent Decree requires 
Alcoa to reimburse EPA for $795,000 of 
the costs already incurred by EPA. The 
federal facilities have agreed to 
reimburse EPA in the amount of . 
$636,846.98 for EPA's past costs. Thus, 
the settlors will reimburse EPA for 
$1,431,846.98, or approximately 50%, of 
EPA's approximately $2.9 million in past 
costs for the phase I work at the Site. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Peirce, et. al.,.D.O.J. 
Ref. 90-5-2-1-585. 

The proposed Consent Decree may be 
examined at the region Il office of the 
Environmental Protection Agency, 26 
Federal Plaza; New York; New York, 
10278, at the office of the United States 
Attorney, Federal Building and 
Courthouse, 15 Henry Street, 
Binghamton, New York 19301, and at the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20004 (202-347-2072). 

A copy of the proposed Consent 
Decree may be obtained in person or by 
mail from the Environmental 
Enforcement Section Document Center, _ . 
601 Pennsylvania Avenue Building, NW., 
Box 1097, Washington, DC 20004. In 
requesting a copy, please refer to the 
referenced case and enclose a check in 
the amount of $47.75 (25 cents per page 
reproduction cost) for the Consent 
Decree and all attachments or in the 





Federal ‘Register / Vol. 56,;No:.116./ Monday, June 17, 1991:/ Notices 


amount of $18.50 for the Consent Decree 
without attachments. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-14306 Filed 6-14-91; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to the Clean Air Act; Savage 
Enterprises et al. 


In accordance with Departmental 
policy at 28 CFR 50.7, notice is hereby 
given that on May 30, 1991, a proposed 
consent decree in United States v. 
Savage Enterprises, Inc. et al., Civil 
Action No. C89-1263Z, was lodged with 
the United States District Court for the 
Western District of Washington. The 
complaint, as amended, alleged 
violations by defendants Savage 
Enterprises, Inc., James Savage, and 
James Walsh of section 112 of the Clean 
Air Act, 42 U.S.C. 7412, and various 
work practice standards in the National 
Emission Standards for Hazardous Air 
Pollutants (NESHAP) for asbestos, at 40 
CFR part 61, subpart M. The complaint 
sought injunctive relief and civil 
penalties for past violations. The 
proposed consent decree settles the case 
with respeét to Savage Enterprises, Inc. 
and James Savage by imposing a total 
civil penalty of $5,000 as well as certain 
injunctive relief. The case against 
defendant James Walsh is still ongoing 
since Mr. Walsh has declined to enter 
into the proposed consent decree. 

For a period of thirty (30) days from 
the date of this publication, the 
Department of Justice will receive 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, Department of 
Justice, Washington, DC 20530, and 
should refer to United States v. Savage 
Enterprises, Inc. et al., Department of 
Justice reference number 90-5—2-1-1306. 

The proposed consent decree may be 
examined at the office of the U.S. 
Environmental Protection Agency, 
Region 10, 1200 Sixth Avenue, Seattle, 
Washington 98101 and at the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington DC 
20004, (202) 347-2072. A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue, NW., Box 1097; Washington, 
DC 20004. In requesting a copy, please 
enclose a check in the amount of $2.25 
(25 cents per page reproduction costs) 


payable to “Consent Decree Library.” 
When requesting a copy, please refer to 
United States v. Savage Enterprises, 
Inc., Depatment of Justice 90-5-2-1- 
1306. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-14314 Filed 6-14-91; 8:45 am] 
BILLING CODE 4410-10-m 


Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Com 

Act and the Clean Water Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on June 7, 1991, a proposed 
consent decree in United States v. City 
of San Jose, California, and A.J. Raisch 
Paving Co., Civil Action No. C91-20337- 
JW, was lodged with the United States 
District Court for the Northern District 
of California. The Complaint filed by the 
United States alleges that the 
defendants arranged for the 
transportation or disposal of hazardous 
substances in the construction of a ring 
levee located in Alviso, California (the 
facility); that there have been releases of 
hazardous substances into the 
environment from the facility, which 
releases have caused the United States 
to incur response costs; and that there is 
or may be an imminent and substantial 
endangerment to the public health, 
welfare, or the environment because of 
the actual or threatened releases. The 
complaint seeks injunctive relief to 
require the defendants to abate and 
remedy the imminent and substantial 
endangerment and the effects of the 
actual or threatened releases from the 
facility. The complaint further seeks the 
reimbursement of past costs which were 
incurred by the United States in 
responding to the actual or threatened 
releases. The consent decree requires 
the defendants to implement fully the 
remedy selected by the Environmental 
Protection Agency as set forth in the 
Agency's Record of Decision, as 
amended, and to pay the United States 
$736,023.00 in reimbursement for past 
costs. 

In addition, the complaint states a 
cause of action against the City of San 
Jose under Sections 301, 309, and 404 of 
the Clean Water Act, 33 U.S.C. 1301, 


- 1309, and 1344, for constructing the ring 


levee in wetlands without a permit. The 
consent decree requires the City to 
perform work to restore wetlands and to 
mitigate for their temporal loss. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
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comments relating to the proposed 
consent decree. Comments should be 
addressed to the Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division, Department 
of Justice, P.O. Box 7611, Washington, 
DC 20044-7611, and should refer to 
United States v. City of San Jose and 
A.J. Raisch Paving Co., D.J. Ref. 90-11- 
2-353. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, Northern District of 
California, 450 Golden Gate Avenue, 
San Francisco, California, and at the 
Region IX office of the Environmental 
Protection Agency, 75 Hawthorne Street, 
San Francisco, California. 

Copies of the proposed consent decree 
may also be examined at the 
Environmental Enforcement Section 
Document Center, 1333 F Street, NW., 
Svite 600, Washington, DC 20004, 202- 
347-7829. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Document 
Center. In requesting a copy, please 
enclose a check in the amount of $40.50 
for the decree plus its attachments (25 
cents per page reproduction costs) 
payable to Aspen Systems Corporation. 
When requesting a copy, please refer to 
United States v. City of San Jose and 
A.J. Raisch Paving Co., D.J. Ref. 90-11- 
2-353. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-14316 Filed 6-14-91; 8:45 am] 
BILLING CODE 4410-01-M 


NATIONAL LABOR RELATIONS 
BOARD 


Appointments of Individuals To Serve 
as Members of Performance Review 
Boards 


5 USC 4314(c)(4) requires that the 
appointments of individuals to serve as 
members of performance review boards 
be published in the Federal Register. 
Therefore, in compliance with this 
requirement, notice is hereby given that 
the individuals whose names and 
position titles appear below have been 
appointed to serve as members of 
performance review boards in the 
National Labor Relations Board for the 
rating year beginning October 1, 1989 
and ending September 30, 1990. 


Name and Title 
Robert E. Allen—Associate General 
Council, Advice 


Harold J. Datz—Chief Counsel to Board 
Member 





Joseph BE. DeSio—Associate General 


Counsel 

John E. Higgins—Solicitor 

Susan Holik—Chief Counsel to 
Member 

Gloria J. joseph—Director of 
Administration 


Barry J. Kearney—Deputy Associate 
General Counsel, Advice 
nm E. Moore—Deputy Executive 
cre 


Board Member 

Mary M. Shanklin—Director, Office of 
Appeals 

W. Garrett Stack—Deputy Associate 
General Counsel, Operations 
Management 

Elinor H. Siillman—Chief Counsel to the 
Chairman 

Berton B. aren a Office of 


Representation Appe 
John C. Truesdale—Executive Secretary 
Melvin J. Welles—Chief Administrative 
Law Judge 
Dated: Washington, DC June 11, 1991. By 
Direction of the Board. 
john C. Truesdale, 
Executive Secretary. 
[FR Doc. 91-14250 Filed 6-14-91; 8:45 am] 
BILLING CODE 7450-01-M 


Name of applicant, date of , date 


Mitsui & Co. inc, 05729791, 05730791, 
XR159. 


Dated this 7th day of june 1991, at 
Maryiand. 


For the Nuclear Regulatory Commission. 
Ronald D. Hauber, 
Assistant Director for Exports, Security, and 
Safety Cooperation International Programs 
Office of Governmental and Public Affairs. 
[FR Doc. 91-14337 Filed 6-14-91; 8:45 am] 
BILLING CODE 7590-01-m 


NATIONAL SCIENCE FOUNDATION — 


Advisory Panel for Applications of 
Advanced Technoiogies; Meeting 


The National Science Foundation 
announces the following meeting: 


Name: Advisory Panel for Applications of 
Advanced Technologies, Education and 
Human Resources. 

Date and Time: June 28 and 29, 1991, from 6 
p.m. to 9 p.m. on Friday and from 8:30 a.m. to 
4 pan. on Saturday. 

Place: State Plaza Hotei, 2117 E Street, 
NW., Ambassador Room Washington, DC 
20037. 

Type of Meeting: Closed. 

Contact Person: Dr. Andrew R. Melnar, 
Program Director, Applications for Advanced 
Technologies, room 635, Washington, DC 
20550, Phone (202) 357-7064. 

Purpose of Meeting: To provide advice and 
recommendations concerning support for 
research. 

Agenda: To review and evaluate research 
proposals as part of the selection process for 


awards. 
Reason for Closing: The proposals being 


reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of 5 U:S.C. 552b {c), Government in the 
Sunshine Act. 

Dated: fune 11, 1991. 
M. Rebecca Winker, 
Committee Management Officer. 
[FR Doc. $1-14283 Filed 6-14-91; 8:45 am] 
BILLING CODE 7555-01 


OFFICE OF MANAGEMENT AND 
BUDGET 


Office of Federal Procurement Policy 
Cost Accounting Standard 412, Cost 
Composition 


comments concerning a Staff Discussion 
Paper on the topic of accounting for 
unfunded pension costs. 
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NUCLEAR REGULATORY 
COMMISSION 


Application for License to Export a 
Utilization Facility 


Pursuant to 10 CFR 110.70{b) “Public 
notice of receipt of an application”, 
please take notice that the Nuclear 
Regulatory Commission has received the 
following application for an export 
license. A copy of the application is on 


- file in the Nuclear Regulatory 


Commission's Public Document Room 
located at 2120 L Street, NW., 
Washingtoa, DC. 

A request for a hearing or petition for 
leave to intervene may be filed within 30 
days after publication of this notice in 
the Federal Register. Any request for 
hearing or petition for leave to intervene 
shall be served by the requestor or 
petitioner upon the applicant, the Office 
of the General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555; the Secretary, U.S. Nuclear 
Regulatory Commission; and the 
Executive Secretary, U.S. Department of 
State, Washington, DC 20520. 

In its review of the application for a 
license to export a utilization facility as 
defined in 10 CFR part 110 and noticed 
herein, the Commission does not 
evaluate the health, safety or 
environmental effects in the recipient 
nation of the facility to be exported. The 
information concerning this application 
follows. 


DATES: Requests for copies of the Staff 
Discussion Paper should be received by 
August 16, 1991. 

ADDRESSES: Requests for a copy of the 
staff discussion paper or comments 
upon its contents should be addressed 
to Mr. Robert Lynch, Project Director, 
Cest Accounting Standards Board, 
Office of Federal Procurement Policy, 
725 17th Street, NW., room 9001, 
Washington, DC 20503. Attn: CASB 
Docket No. 91-03. 

FOR FURTHER INFORMATION CONTACT: 
Robert Lynch, Project Director, Cost 
Accounting Standards Board (telephone: 
202-995-3254). 
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SUPPLEMENTARY INFORMATION: The 
Office of Federal Procurement Policy, 
Cost Accounting Standards Board, is 
releasing a Staff Discussion Paper of a 
proposed revision to Cost Accounting 
Standard 412 with respect to the 
measurement and assignment of the 
costs of unfunded pension plans to 
Government contracts. Section 26(g)(1) 
of the Office of Federal Procurement 
Policy Act, 41 U.S.C. 422(g)(1), requires 
that the Board, prior to the promulgation 
of any new or revised Cost Accounting 
Standard, consult with.interested 

’ persons concerning the advantages, 
disadvantages and improvements 
anticipated in the pricing and 
administration of Government contracts 
as a result of the adoption of a proposed 
Standard. The purpose of the Staff 
Discussion Paper is to solicit public 
views with respect to the Board’s 
consideration of the topic of accounting 
for unfunded pension plans. The Staff 
Discussion Paper has not been formally 
approved by the Board. It reflects 
research accomplished to date by the 
staff in the respective subject areas. 


Dated: May 28, 1991. 
Allan V. Burman, 


Administrator for Federal Procurement Policy 
and Chairman, Cost Accounting Standards 
Board. 


[FR Doc. 91-13004 Filed 6-14~91; 8:45 am] 
BILLING CODE 3110-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. |C—18186; 811-3419] 


National Cash Reserves, inc.; 
Application for Deregistration 


June 7, 1991. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the “Act”). 


APPLICANT: National Cash Reserves, Inc. 


(“NCR”). 

RELEVANT 1940 ACT SECTIONS: Section 
8(f) and rule 8f-1 thereunder. 

SUMMARY OF APPLICATION: Applicant 
seeks and order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application was filed 
on March 28, 1991 and amended on May 
22, 1991. : 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders as hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving Applicant with a 
copy of the request, personally or by 


-mail. Hearing requests should be 


received by the SEC by 5:30 p.m. on July 
1, 1991, and should be accompanied by 
proof of service on the Applicant, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons who which 
to be notified of a hearing may request 
notification by writing to the SEC's 
Secretary. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, c/o Lisa Hurley, National 
Securities & Research Corporation, Two 
Pickwick Plaza, Greenwich, CT 06830. 
FOR FURTHER INFORMATION CONTACT: 
Marc Duffy, Staff Attorney, (202) 272- 
2511, or Max Berueffy, Branch Chief, 
(202) 272-3016 (Division of Investment 
Management, Office of Investment 
Company Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicant’s Representations 


1. NCR is a diversified open-end 
management company incorporated 
under the laws of Maryland. On March 
16, 1982, NCR registered under the Act. 
On this same date, NCR filed a 
registration statement registering an 
indefinite number of shares. The 
registration statement became effective 
on April 27, 1982, and the initial public 
offering commenced immediately 
thereafter. 

2. On September 13, 1990 the Board of 
Director of NCR approved an Agreement 
and Plan of Reorganization (the “Plan”) 
under which all of the assets and 
liabilities of NCR would be transferred 
to the Prime Cash Series Portfolio (the 
“Portfolio”) of the Cash Trust Series, a 
registered investment company (File No. 
811-5843). 

3. On January 18, 1991 NCR held a 
special meeting of shareholders (the 
“Special Meeting’) to vote on the Plan. 
A majority of NCR’s shareholders 
approved the Plan. Proxy materials 
relating to the Plan were mailed to 
shareholders on or about December 12, 
1990 and filed with the SEC on or about 
December 17, 1990. 

4. Pursuant to the Plan, on January 25, 
1991, (the “Closing Date”) NCR 
transferred to the Portfolio all of its 
assets. In return the Portfolio assumed 
all of the obligations and liabilities of 
NRC and delivered to NCR a number of 
full and fractional shares of beneficial 
interest of the Portfolio having an 
aggregate net asset value equal to the 


a 


aggregate net asset value of the assets of 
NCR. NCR distributed the Portfolio 
shares received by it to its shareholders 
pro rata in complete liquidation of NCR. 

5. As of December 6, 1990 (the record 
date for determined of shareholders 
entitled to vote at the Special Meeting), 
NCR had 43,361,600 shares outstanding, 
with an aggregate net asset value of 
$43,361,600 and a per share net asset 
value of $1.00. 

6. Federated Advisers, the investment 
adviser for the Portfolio, assumed all the 
costs of the reorganization. 

7. At the time of filing of the 
application, NCR had not shareholders, 
assets or liabilities. All of NRC’s 
required N-SAR filings have been made. 
NCR its not a party to any litigation or 
administrative proceedings. NCR is not 
engaged, and does not propose to 
engage, in any business activities other 
than those necessary for the winding-up 
of its affairs. 


For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 91-14251 Filed 6-14-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 35-25329] 


Filings Under the Public Utility Holding 
Company Act of 1935 


June 7, 1991. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments thereto is/are 
available for public inspection through 
the Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
July 1, 1991, to the Secretary, Securities 
and Exchange Commission, Washington, 
DC 20549, and serve a copy on the 
relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 





if ordered, and will receive a copy of 


Northeast Utilities {“Northeast"}, 174 
Brush Hill Avenue, West Springfield, 
Massachusetts 01090-0010, a registered 
holding company, its service company 
subsidiary, Northeast Utilities Service 
Company (“NUSCO”), 107 Selden Street, 
Berlin, Connecticut 06037-0218, and its 
electric public-utility subsidiaries, 
Yankee Atomic Electric Company 
(“YAEC”), 580 Main Street, Bolton, 
Massachusetts 01740, and Connecticut 
Light & Power Company, 107 Selden 
Street, Berlin, Connecticut 06037-0218 
(collectively, “Applicants”), have filed 
an application-declaration under 
sections 6{a), 7, 9{a), 10, 12(b), 13{b) and 
13(f) of the Act and rules 45, 86 through 
91, and $3 through 95 thereunder. 

Northeast proposes to form and 
capitalize North Atlantic Energy Service 
Corporation (“NAESCO”)}, as a new, 
wholly owned electric utility company 
and service company subsidiary that 
will assume operating responsibility for 
the Seabrook Nuclear Power Plant 
(“Seabrook”) on behalf of Seabrook’'s 
joint owners (“Joint Owners”), including 
CL&P.* NAESCO proposes to issue and 
sell, and Northeast proposes to acquire, 
up to 1,000 shares of NAESCO’'s 
authorized but unissued common stock, 
$1.00 par value per share, for an 
aggregated purchase price of $10,000. 

NAESCO, acting as agent of the Joint 
Owners, will assume from PSNH its 
rights and obligations under various 
contracts entered into on behalf of the 
Joint Owners with respect to the 
management, operation and 
maintenance of Seabrook. NAESCO will 
provide such services to the Joint 
Owners under a Managing Agent 
Operating Agreement {“Managing Agent 
Agreement”), a Disbursing Agent 
Agreement (“Disbursing Agreement} 
and a presently existing Agreement for 
Joint Ownership, Construction and 


! Seabrook, a two unit nuclear facility {“Unit 1” 
and “Unit 2”), is operated by Public Service 
Company of New Hampshire (“PSNH”), a 35.8% 
Joint Owner of Seabrook. Northeast was authorized, 
in relevant part, to acquire PSNH, including its 
Seabrook interest. HCAR Nos. 25221 and 25273 
(Dec. 21, 1990 and Mar. 15, 1991, respectively). 
NAESCO will assume operating responsibility 
Seabrook from PSNH but will net own Seabrook or 
be entitled to its capacity or energy. NAESCO's 
only associate customers will be North 


approximately 4% owner of Seabrook. 


Operation ieee 


Joint 
Owners, including CL&P and PSNH. The 
July Agreement grants NAESCO the 
authority to assume responsibility for 
operating Unit 1 and for supervising the 
disposition of Unit 2, once all necessary 
regulatory approvals are obtained, 
regardiess of whether Northeast 
acquires PSNH. 


performed by YAEC as disbursing at 
for Seabrook, including mai 
escrow account(s) for funds paid by the 
Joint Owners to NAESCO for its 
Seabrook expenses. 

The july a and the endas 
Agent Agreement also give NAESCO the 
authority to appoint or retain a service 
company or agent with which it is 
affiliated to perform certain of its 
responsibilities under the Managing 
Agent Agreement and Owners 
Agreement, subject to the approval of at 
least three nonaffiliated Joint Owners 
with an aggregate ownership interest in 
Seabrook of at least sixty percent. 
NAESCO intends to enter into service 
contracts with: (1) NUSCO for certain 
administrative, general and technical 
services; {2) YAEC for engineering and 
technical functions it now provides 
under an existing contract with PSNH; 
and {3) PSNH, if and to the extent 
requested by NAESCO, for an initial 
term of up to two years, with certain 
computer, transmission and 
maintenance services, ail such services 
to be performed at cost by NUSCO, 
YAEC and PSNH. Under the YAEC 
service contract, the Joint Owners, 
including CL&P, will be required to enter 
into certain indemnification agreements 
under the YAKC service contract. 

The Applicants request authority to 
consummate the proposed transactions 
within one year from the date of the 
Commission's order approving such 
transactions. 

The Columbia Gas System, Inc. (70- 


rpora’ 
(“Development”), 777 South Post Oak 
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application-d under 

sections 6(a}, 7, 9{a) and 10 of the Act 

and rule 50{a)(5) thereunder. 
Columbia proposes to create a new 


subsidiary holding company {“Newco”)} 
through a tax-free exch 


ange 

Cae of: (1) All the common 
stock of the Production Subsidiaries, 
then $10 par value per share,? owned by 
Columbia for up to 50 million shares of 
Newco common stock, $5 par value per 
share; and {2) installment 
notes evidencing all the debt of 
Development and Resources owed to 
Columbia as of the date of the Exchange 
for up to $500 million of Newco 
installment promissory notes (“Notes”). 
The Notes will be will be 
dated on the issuance date, will carry a 
thirty-year term, and will have similar 
provisions as the notes authorized to be 
issued by the Production Subsidiaries to 
Columbia by order dated on December 
18, 1989 (HCAR No. 25001) (the 
“December 1989 Order”). The interest 
rate on the Notes will approximate the 
effective cost of money to Columbia 
with respect to its most recent issuance 
of long-term debt (currently 9.92%}. 

Columbia proposes to finance Newco 
through an initial public offering (“IPO”) 
of approximately 20%, but in no event 
more than 11 million additional shares 
of Newco common stock outstanding 
after the IPO. The approximately $200 
million in proceeds anticipated from the 
IPO will be used by Newco to finance 
the business of the Production 
Subsidiaries. Columbia requests that 
Newco’s sale of up to 11 million 
additional shares of common stock to 
the public be excepted from the 
competitive bidding requirements of 
Rule 50 pursuant to cseasiiiie {a}{5) 
thereunder, 

The Production Subsidiaries were 
gaue authority by the December 1989 

Order to issue common stock and debt 

aggregating $248,275,000 in proceeds 
prior to December 31, 1991. Columbia 
proposes that Newco be authorized to 
acquire all the common stock and notes 


2 Columbia states that, prior to the reorganization, 
it intends to recapitalize the Production Subsidiaries 
by reducing the par value of their authorized 
common stock from $25 to $10 per shere. 
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proposes to provide 
additional funds to Newco to fund the 
post-Exchange needs of the Production 
Subsidiaries through December 31, 1991, 
in an amount not to exceed the current 
debt authorized to be issued by the 
Production Subsidiaries to Columbia by 
the December 1989 Order. Such. 
borrowings will be evidenced by the 
issuance of notes by Newco to 
Columbia. 


The Production Subsidiaries are 
currently authorized to issue notes prior 
to December 31, 1991 which, if issued, 
will bring total notes issued to 
approximately $344 million. The 
authorization for Newco to issue up to 
$500 million of debt in exchange for the 
Production Subsidiaries’ debt assumes 
that the Production Subsidiaries will 
apply for, and be granted, further 
authorization to issue additional debt 
prior to June 30, 1993 in excess of the 
approximately $344 million currently 
authorized. The debt to be issued by 
Newco in exchange for Production 
Subsidiary debt will not exceed the 
outstanding debt of the Production 
Subsidiaries, as previously authorized or 
to be authorized by the Commission. 

Columbia will derive funds necessary 
to purchase Newco common stock and 
notes through the issuance of medium- 
term notes, debentures and commercial 
paper, and through short-term 
borrowings or subordinated borrowings 
under various credit agreements, as 
previously authorized by the 
Commission. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 91-14252 Filed 6-14-91;.8:45 am] 
BILLING CODE 8010-01-m 


DEPARTMENT OF STATE 
[Public Notice 1413] 


Shipping Coordinating Committee, 
Subcommittee on Safety of 
Navigation; Meeting 


The Shipping Coordinating Committee 
(SHC) will conduct an open meeting at 
9:30 a.m. on Wednesday, July 3, 1991, in 
room 8334 at Department of 


Subcommittee on Safety of Navigation 
of the International Maritime 
Organization (IMO) which is scheduled 
for September 23-27, 1991, at the IMO 
Headquarters in London. 

Items of principal interest on the 
agenda are: 

—Decisions of other IMO bodies. 
—Routing of ships. 
—Review of rules 23, 25, 26, and annex 

IV of the 1972 Collision 
—wNavigational aids and related 

equipment: 

1. World-wide ition system. 

2. Electronic chart display systems. 

3. Guidelines on the use of 
transponders on ships for safety 
purposes. 

4. Optimal methods of automatic 
radar plotting aids {ARPA) and radar 
display presentation. 

5. International Telecommunications 
Union (ITU) matters, including 
International Radio Consultative 
Committee (CCIR) Study Group 8. 
—Matters relating to fishing vessels: 

1. Amendments to chapter X of the 
1977 Torremolinos International 
Convention. 

2. Fishing vessel watchkeeping 
requirements. 

3. Marking of fishing gear. 
—International Code of Signals. 


—Officer of the navigational watch 


acting as the sole lookout in periods of 

darkness. 

—Review of World Meteorological 
Organization (WMO) handbooks on 
navigation in areas of sea-ice. 

—Revision of chapters 8 and 13 of the 
Code of Safety for Dynamically 
Supported Craft. 

—Guidelines on the recruitment, 
qualifications, and training of vessel 
traffic service (VTS) operators. 

—Review of resolution A.578(14). 

—Bridge procedures. 

—Work program. 

—Election of Chairman and Vice- 
Chairman for 1992. 

Members'of the public may attend 
these meetings up to the seating 
capacity of the room. Interested persons 
may seek information by writing: Mr. 
Edward J. LaRue, Jr., U.S. Coast Guard 
(G-NSR-3), room 1416, 2100 Second 
Street SW., Washington, DC 20593-0001 
or by calling (202) 267-0416. 

Dated: June 6, 1991. 

Geoffrey Ogden, 

Chairman, Shipping Coordinating Committee. 

[FR Doc. 91-14309 Filed 6-14-91; 8:45 am] 

BILLING CODE 4710-07-M 


{Public Notice 1414] 
Shipping Coordinating Committee; 
Meeting , 


The US. Shipping Coordinating 
Committee (SHC) will conduct an open 
public meeting at 9:30 a.m. on 
Wednesday, july 24, 1991, in room 2415 
of U.S. Coast Guard Headquarters, 2100 
Second Street, SW., W DC. 
The purpose of this meeting is to report 
on the results of the 64th Session of the 


public, 
particularly those of affected maritime 
commercial and environmental 
interests, are requested. 

Members of the public are invited to 
attend the SHC meeting, up to the 
seating capacity of the room. 

For further information or to submit 
views concerning any of the topics to be 
addressed at the SHC meeting, contact 
either Captain Jonathan Collom or 
Lieutenant Mark J. Yost, U.S. Coast 
Guard (G-LMI), 2100 Second Street, 
SW., Washignton, DC 20593, telephone 
(202) 267-1527, telefax (202) 267-4163. 

Dated: June 7, 1991. 

Geoffrey Ogden, 

Chairman, Shipping Coordinating Committee. 
[FR Doc. 91-14308 Filed 6-14-91; 8:45 am] 
BILLING CODE 4710-07-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Air Carrier Operations Subcommittee 
of the Aviation Rulemaking Advisory 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of meeting. 


summary: The FAA is issuing this 
notice to advise the public of a meeting 
of the Federal Aviation Administration 
Air Carrier Operations Subcommittee of 
the Aviation Rulemaking Advisory 
Committee. 

DATES: The meeting will be held on July 
31, 1991, at 9 a.m. 





ADDRESSES: The meeting will be held‘in 
room 8 ABC, 8th floor, 800 Independence 
Avenue, SW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Meg Mack, Office of Flight 
Standards Service (AFS-200), 800 
Independence Avenue, SW., 
Washington, DC 20591, telephone (202) 
267-8166. 

SUPPLEMENTARY INFORMATION: Pursuant 
to section 10{a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92-463; 
5 U.S.C. app. Il), notice is hereby given 
of a meeting of the Air Carrier 
Operations Subcommittee to be held on 
July 31, 1991, at the FAA Headquarters 
Building, 800 Independence Avenue, 
SW., Washington, DC 20591. The agenda 
for this meeting will include progress 
reports from the Noise Abatement 
Takeoff Profile Working Group, Fuel 
Requirements Working Group, Wet 
Leasing Working Group, and Autopilot 
Engagement Requirements Working 
Group. Each Working Group Chair will 
report on the organization and 
composition of the working group, - 
proposed scope, products, milestones, 
and progress thus far. 

Attendance is open to the interested 
public but may be limited to the space 
available. The public must make 
arrangements in advance to present oral 
statements at the meeting or may 
present written statements to the 
committee at any time. Arrangements 
may be made by contacting the person 
listed under the heading “FOR FURTHER 
INFORMATION CONTACT.” 


Because of increased security in 
Federal buildings, members of the public 
who wish to attend are advised to arrive 
in sufficient time to be cleared through 
building security. 

Issued in Washington, DC, on June 10, 1991. 
David S. Potter, ek 
Executive Director, Air Carrier Operations 
Subcommittee, Aviation Rulemaking 
Advisory Committe. 

[FR Doc. 91-14304 Filed 6-14-91; 8:45 am] 
BILLING CODE 4910-13-M 


Training and Qualifications 
Subcommittee; Meeting 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of meeting. 


SUMMARY: The FAA is issuing this 
notice to advise the public of a meeting 
of the Federal Aviation Administration 
Training and Qualifications 
Subcommittee of the Aviation 
Rulemaking Advisory Committee. 


DATES: The meeting will be held on June 
27, 1991, at 9 a.m. 


ADDRESSES: The meeting will be held in 
the MacCracken Room, 10th Floor, 800 
Independence SW., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Mrs. Etta Schelm, Office of Flight 
Standards Service (AFS-—200), 800 
Independence Avenue, SW., 
Washington, DC 20591, telephone (202) 
267-8166. 
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SUPPLEMENTARY INFORMATION: Pursuant 
to section 10({a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92-463; 
5 U.S.C. app. II), notice is hereby given 
of a meeting of the Training and 
Qualifications Subcommittee to be held 


_on June 27, 1991, at the FAA 


Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591. The agenda for 
this meeting will include progress 
reports from the Pilot Training Working 
Group, Air Carrier Working Group, 
General Aviation Working Group, Ab 
Initio Working Group, and Cabin Safety 
and Operations Working Group. 

Attendance is open to the interested 
public but may be limited to the space 
available. The Public must make 
arrangements in advance to present oral 
statements at the meeting or may 
present written statements to the 
committee at any time. Arrangements 
may be made by contacting the person 
listed under the heading “FOR FURTHER 
INFORMATION CONTACT.” 

Because of increased security in 
Federal buildings, members of the public 
who wish to attend are advised to arrive 
in sufficient time to be cleared through 
building security. 

Issued in Washington, DC, on June 4, 1991. 


David R. Harrington, 

Executive Director, Training and 
Qualifications Subcommittee, Aviation 
Rulemaking Advisory Committee. 


[FR Doc. 91~14305 Filed 6-14-91; 8:45 am] 


~ BILLING CODE 4910-13-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 


Act” (Pub. L. 94-409) 5 U.S.C. S52b(e}{3). 


LEGAL SERVICES CORPORATION BOARD 


OF DIRECTORS 


Office of the Inspector Coliral 
Oversight Committee 

TIME AND DATE: A meeting of the Board 
of Directors Office of the Inspector 
General Oversight Committee will be 
held on June 24, 1991. The mony will 
commence at 12:00 p.m. 

PLACE: The Marriott Suites Hotel, 801 
North St. Asaph Street, The Conference 
Room, Alexandria, VA 22314, (703) 836- 
4700. 

STATUS OF MEETING: Open [A portion of 
the meeting may be closed, subject to a 
vote by a majority of the Board of 
Directors, to discuss personnel-related 
and personal matters as authorized by 
the relevant portions of the Government 
in the Sunshine Act [5 U.S.C. 552b{c) (2) 
and (6)], and the corresponding 
regulations of the Legal Services 
Corporation [45 C.F.R. Sections 1622.5 
(a) and (e)]}. A portion of the meeting 
may be closed to preserve the 
applicants’ personal privacy and to 
discuss strictly internal personne! rales 


and practices. Specifically, the 

Committee will consider responses to 

questions posed to selected applicants 

being considered for the position of 

Inspector General of the Legal Services 

Corporation.] 

MATTERS TO BE CONSIDERED: 

1. Approval of Agenda. . 

2. Approval of Minutes of June 3; 1991 
Meeting. 

3. Consideration of Responses to 
Questionnaires Submitted by Applicants 
for the Position of Inspector General of 
the Legal Services Corporation. 


CONTACT PERSON FOR INFORMATION: 
Patricia D. Batie, Executive Office, (202) 
863-1839. 

Date issued: June 13, 1991. 
Patricia D. Batie, 
Corporate Secretary. 
AGDAOIG.62491) 
[FR Doc. 91-14478 Filed 6-13-91; 1:50 p.m.] 
BILLING CODE 7050-01-M 


LEGAL SERVICES CORPORATION BOARD 
OF DIRECTORS 

Audit and Appropriations Committee 
Meeting 

TIME AND DATE: A meeting of the Board 
of Directors Audit and Appropriations 


Federal Register 
Vol. 56, No. 116 


Monday, June 17, 1991 


Committee will be held on June 25, 1991. 
The meeting will commence at 9:30 a.m. 


PLACE: The Marriott Suites Hotel, 801 
North St. Asaph Street, Salon III, 
Alexandria, VA 22314, (703) 836-4700. 


STATUS OF MEETING: Open. 


MATTERS TO BE CONSIDERED: 


1. Approval of Agenda. 

2. Approval of Minutes of March 24, 1991. 

3. Status Report on Selection of Independent 
Auditor to Conduct Corporation's Fiscal 
Year (FY) 1991 Annual Audit. 

4. Consideration of Mid-Year Budget 
Modifications. 

5. Review of Budget and Expenses through 
April 1991. 

6. Consideration of FY 1993 Program Funding 
Levels. 

7. Status Report on Management's 
Assessment of Corporation Space Needs 


CONTACT PERSON FOR INFORMATION: 
Patricia D. Batie, Executive Office, (202) 
863-1839. 

Date Issued: June 13, 1991. 
Patricia D. Batie, 
Corporate Secretary, 
AGDA62591/ 


[FR Doc. 91-14479 Filed 6-13-91; 1:50 p.m.} 
BILLING CODE 7050-01-™ 





27786 


Corrections 


This section of the FEDERAL REGISTER 


are 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 651 


[Docket No. 901246-1100] 
RIN 06448-AC88 


Northeast Multispecies Fishery 
Correction 


In rule document 91-12894 beginning 
on page 24724 in the issue of Friday, 
May 31, 1991, make the following 
corrections: 

1. On page 24725, in the second 
column, in the sixth paragraph, in the 
third line, “inconsistent” should read 

“consistent”. 

2. On page 24726, in the third column, 
in the second full paragraph, in the third 
line, “the” should read “The”. 


§651.21 [Corrected] 

3. On page 24728, in the third column, 
in § 651.21(b)(1)(ii), in the sixth line, 
“close” should read “closure”. 


§651.27 [Corrected] 

4. On page 24749, in the second 
column, in § 651.27(a)(2), in the third 
line, “form” should read “from”. 
BILLING CODE 1505-01-D 


DEPARTMENT OF COMMERCE 


National Technical Information 
Service 


Government-owned Inventions; 
Availability for Licensing 


Correction 


In notice document 91-8867 beginning 
on page 15333, in the issue of Tuesday, 
April 16, 1991 make the following 
corrections: 

1. On the same page, in the third 
column, in the first paragraph, in the 
fourth line, after “United States” insert 


the following “Government and is 
available for licensing in the United 
States”. 

2. On the same page, in the same 
column, remove the entire fourth 
paragraph, beginning with “Licensing is 
available for licensing to * * *”". 

BILLING CODE 1505-01-D 


DEPARTMENT OF EDUCATION 


Office of Educational Research and 
Improvement—Library Programs; 
Invitation To Apply for New Awards 
for Fiscal Year 1992 


Correction 


In notice document 91-13909 beginning 
on page 27156 in the issue of 
Wednesday, June 12, 1991, make the 
following corrections: 

1. On the cover preceding page 27156, 
the subject matter should read as 
follows: 

Office of Educational Research and 
Improvement—Library Programs; 
Invitation To Apply for New Awards; 
Notice : 

2. On page 27158, in the third column, 
the FR Doc. line should read as follows: 

[FR Doc. 91-13909 Filed 6-11-91; 8:45 
am] 


BILLING CODE 1505-01-D 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER91-435-000, et al.] 


DC Tie Inc., et al.; Electric Rate, Small 
Power Production, and Interlocking 
Directorate Filings 


Correction 


In notice document 91-12059 beginning 
on page 23558, in the issue of 
Wednesday, May 22, 1991, make the 
following correction: 

On page 23559, in the first column, the 
Docket No. for PacifiCorp Electric 
Operations should read “ER91-329-000". 


BILLING CODE 1505-01-D 


'-yohdaak Esasbea 


Federal Register 
Vol. 56, No. 116 


Monday, June 17, 1991 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP91-156-000] 


Northern Natural Gas Co.; Temporary 
Waiver of Tariff Provision 


Correction 


In notice document 91-12853 
appearing on page 24801, in the issue of 
Friday, May 31, 1991, in the first column, 
the docket number heading should read 
as shown above. 


BILLING CODE 1505-01-D 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 


[Project No. 10818-000] 


Greenbrier Electro-motive, Inc.; 
Availability of Environmental 
Assessment 


Correction 


In notice document 91-12060 
appearing on page 23562, in the issue of 
Wednesday, May 22, 1991, the Project 
No. should read as shown above. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 630 
[Docket No. 86N-0027] 


Additional Standards for Viral 
Vaccines; Poliovirus Vaccine Live Oral 


Correction 


In rule document 91-10929 beginning 
on page 21418 in the issue of 
Wednesday, May 8, 1991, make the 
following corrections: 

1. On page 21421, in the first column, 
in the eighth line from the bottom, 
“extension” should read “extensive”. 

2. On same page, in the third column, 
in sixth line, “§ 630.1198(d)” should read 
*§ 630.19(d)”. 

3. On page 21427, in the first column, 
in the seventh line from the bottom, 
“monoalen” should read “monovalent”. 
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4. On page 21430, in the third column, 
in the seventh line from the bottom, 
after “neurovirulence” insert “and 
identity”. 

5. On page 21431, in first column, in 
the tenth line, “pods” should read 
“pools”. 

6. On same page, in the same column, 
in paragraph 33, in the fifth line, 
“manufacture” should read 
“manufacturer”. 


§ 630.12 [Corrected] 


7. On page 21433, in the second 
column, in § 630.12({a)(3), in the second 
line “for” should read “from”. 


§630.18 [Corrected] 


8. On page 21436, in the third column, 


in § 630.18{a)(3), in the eighth line from 
the bottom, “14 days” should read “14- 
day test”. 


§ 630.18 [Corrected] 


9. On page 21437, in the first column, 
in § 630.18(a)(5), in the sixth line from 
the bottom, “14 years” should read “14 
days”. 


BILLING CODE 1505-01-D 
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TENNESSEE VALLEY AUTHORITY 


Environmental impact Statement: Pulp 
and Paper Facility Proposed by Mead 
Corporation on the Tennessee River 


Correction 


In notice document 91-11114 beginning 
on page 21704, in the issue of Friday, 
May 10, 1991 make the following 
corrections: 

On page 21705, in the ist column, in 
the 3d full paragraph, in the 10th line, 
and in the 5th paragraph, in the 3d, 11th, 
14th, and 16th lines “USAGE” should 
read “USACE”. 


BILLING CODE. 1505-01-D 
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DEPARTMENT OF THE TREASURY 
Office of the Comptrolier of the 
Currency 


12 CFR Part 19 
[Docket No. 91-4] 


BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


12 CFR Part 263 
[Docket No. R-0733] 
RIN 7100-AB23 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Part 308 
RIN 3064-AA64 


DEPARTMENT OF THE TREASURY 


Office of Thrift Supervision 

12 CFR Parts 508, 509, 512, and 513 
[Docket No. 91-333] 

RIN 1550-AA35 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 747 
[Docket No. 91-06-C] 


Uniform Rules of Practice and 
Procedure 


AGENCIES: Office of the Comptroller of 
the Currency, Treasury; Board of 
Governors of the Federal Reserve 
System; Federal Deposit Insurance 
Corporation; Office of Thrift 
Supervision, Treasury; and National 
Credit Union Administration. 

ACTION: Joint notice of proposed 
rulemaking. 


sumMARY: Section 916 of the Financial 


Institutions Reform, Recovery, and 
Enforcement Act of 1989 requires that 
the Office of the Comptroller of the 
Currency (“OCC”), Board of Governors 
of the Federal Reserve System (“Board 
of Governors”), Federal Deposit 
Insurance Corporation (“FDIC”), Office 
of Thrift Supervision (“OTS”), and 
National Credit Union Administration 
(“NCUA”) develop a set of uniform rules 
and procedures for administrative 
hearings (“Uniform Rules”). Section 916 
further requires that the agencies 
promulgate provisions for summary 
judgment rulings where there are no 
disputes as to the material facts of a 
case. 


This proposal is intended to make 
uniform those rules that pertain to the 
types of formal enforcement actions 
common to at least four of the listed 
agencies. In addition to these Uniform 
Rules, each agency proposes 
complementary “Local Rules” to 
address some or all of the following: 
formal enforcement actions not 
addressed in the Uniform Rules, 
informal actions which are not subject 
to the Administrative Procedure Act 
(“APA”), and procedures to supplement 
or facilitate the processing of 
administrative enforcement actions 
within each agency. 

DATES: Comments on this joint proposed 
rule must be received by July 17, 1991. 
ADDRESSES: Comments should be’ 
directed to: 

OCC: Communications Division, 250 E 
Street SW., Washington, DC 20219, 
attention: Docket No. 91-4. Comments 
will be available for public inspection 
and photocopying at the same location. 

Board of Governors: Mr. William 
Wiles, Secretary of the Board, Board of 
Governors of the Federal Reserve 
System, 20th and Constitution Avenue 
NW., Washington, DC 20551, attention: 
Docket No. R-0733 or delivered to room 
B-2223, Eccles Building, between 8:45 
a.m. and 5:15 p.m. Comments may be 
inspected in room B-1122 between 9 a.m. 
and 5 p.m., except as provided in § 261.8 
of the Board’s Rules Regarding 
Availability of Information, 12 CFR 
261.8. 

FDIC: Hoyle L. Robinson, Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street NW., 
Washington, DC 20429. Comments may 
be hand delivered to room F-402, 1776 F 
Street NW., Washington, DC, on 
business days between 8:30 a.m. and 5 
p.m. Comments may also be inspected in 
room F-402 between 8:30 a.m. and 5 p.m. 
on business days. [FAX number (202) 
898-3838] 

OTS: Director, Information Services 
Division, Office of Communications, 
Office of Thrift Supervision, 1700 G 
Street NW., Washington, DC 20552, 
attention: Docket No. 91-333. Comments 
will be available for inspection at 1735 I 
Street NW. 9th floor. 

NCUA: Send comments to Becky 
Baker, Secretary, NCUA Board, 1776 G 
Street NW., Washington, DC 20456. 
Comments will be available for 
inspection at the same location. 

FOR FURTHER INFORMATION CONTACT: 

OOC: Barrett Aldemeyer, Senior 
Attorney, or Lee Walzer, Attorney, 


Legislative and Regulatory Analysis 
Division (202/874-5090), or Daniel 
Stipano, Assistant Director, 
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Enforcement and Compliance Division 
(202/874-4800). 

Board of Governors: Douglas Jordan, 
Senior Attorney, Legal Division (202/ 
452-3787), or Ann Marie Kohlligian, 
Senior Counsel, Division of Banking 
Supervision and Regulation (202/452- 


. $528). For the hearing impaired only, 


Telecommunication Device for the Deaf 
(TDD), Earnestine Hill or Dorothea 
Thompson (202/452-3544). 

FDIC: Nancy Alper, Counsel, 
Compliance and Enforcement Section 
(202/898-3720) or Andrea Winkler, 
Counsel, Compliance and Enforcement 
Section (202/898-3764). 

OTS: Dawn Causey, Attorney, 
Division of Enforcement (202/906-7157). 

NCUA: Steven Widerman or Mary 
Rupp, Attorneys, Office of General 
Counsel (202/682-9630). 
SUPPLEMENTARY INFORMATION: 


A. Background 


Section 916 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (“FIRREA”), 
Public Law No. 101-73, 103 Stat. 183 
(1989), requires that the OCC, Board of 
Governors, FDIC, OTS, and NCUA 
develop a set of uniform rules and 
procedures for administrative hearings. 
In addition, FIRREA requires the 
agencies to promulgate provisions for 
summary judgment rulings where there 
are no disputes as to the material facts 
of a case. 

By including this provision in FIRREA, 
Congress intended that the listed 
agencies, by promulgating uniform 
procedures, would improve and 
expedite their administrative 
proceedings. The statutory provision is a 
reflection of “recent recommendations 
of the Administrative Conference of the 
United States and the House 
Government Operations Committee.” 
HR. Rep. No. 54, 101st Cong., 1st Sess., 
pt. 1, at 396. The Administrative 
Conference of the United States found in 
its December 30, 1987 recommendation 
that “(g)iven the similar statutory bases 
for these enforcement actions, the five 
agencies jointly should be able to 
develop substantially similar rules of 
procedure and practice for formal 
enforcement proceedings.” 1 CFR 
305.87-12. 


B. Uniform Rules 


As set forth below, there shall be at 
least two subparts to each listed 
agency’s new rules of practice and 
procedure. The first subpart, designated 
“Uniform Rules,” will set forth the 
uniform rules of practice and procedure 
for those formal enforcement actions 
which are required by statute to be 
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determined on the record after an 
opportunity for an agency hearing and 
which are common to at least four of the 
agencies. Those enforcement actions 
include cease- and-desist p 

under section 8{b} of the Federal Deposit 
Insurance Act (“FDIA”) (12 U.S.C. 
1818(b)) and section 206{e) of the 


n 
s under section 8{e) of the 
FDIA (12 U.S.C. 1816{e})} and section 
206(g) of the FCUA (12 U.S.C. 1786(g}}: 
-control proceedings under 
section 7(j)(4) of the FDIA [12 U.S.C. - 
1817(j)(4)); proceedings under section 
15C(c}{2) of the Securities Exchange Act 
_ of 1934 (“Exchange Act”) (15 US.C. 780- 
5); the assessment of civil money 
penalties, pursuant to various statutes, 
as cited in the Uniform Rules, for (1) 
violations of law or regulation; (2) 
violation of any final order or temporary 
order issued pursuant to section 8 of the 
FDIA (12 U.S.C. 1818{b)), or sections 202 
and 206 of the FCUA (12 U.S.C. 1782 and 
1788}; (3) violation of any conditions 
imposed in writing by the appropriate 
Federal banking agency in connection 
with the grant of any application or 
other request by a regulated institution; 
(4) violations of any written agreement 
between such a regulated institution and 
such agency; (5) violations related to the 
failure to submit and publish accurate 
and complete regulatory reports; and {6} 
certain unsafe and unsound practices 
and breaches of fiduciary duty. The 
Uniform Rules will also apply to any 
other formal adjudications not 
specifically set forth in the Uniform 
Rules that are required by statute to be 
determined on the record after an 
opportunity for an agency hearing and 
are common to at least four of the five 
agencies. 


C. Local Rules 


The remainder of the proposed rules, 
designated “Local Rules,” will be 
divided into five sections, one for each 
of the agencies. In these sections each 
agency will set forth its own rules to 
address some or all of the following 
topics: formal enforcement actions 
common to fewer than four of the five 
agencies, informal actions which are not 
subject to the APA, and procedures te 
supplement or facilitate the processing 
of administrative enforcement actions 
within each agency. The Local Rules 
will address the following proceedings: 

OCT Proceedings. Removal, 
suspension, and prohibition proceedings 
under section 8{g) of the FDIA (12 U.S.C. 
1818(g)); exemption hearings under 
sections 12 (h) and {i) of the Exchange 
Act (15 U:S.C. 78/ (h) and {i)); 


disciplinary proceedings under sections 


17A{c}{4}{C} of 
U.S.C. 760-4{cH{5}, 760-5{c){2}(A), 78q— 
1fc}{3}{A}, and Toa ee: eva 


money penalty proce 
section 21B of the Exchange Act (15 
U.S.C. 78u-2) in under 


15B(c)f{5), oer STACI and 
the Exchange Act (15 


_ sections 15B, 15C, and 17A of the 


Exchange Act (15 U.S.C. 780-4, 780-5, 
rt 78q—1}; cease-and-desist 

under sections 12(i) and 21C 
of the Exchange Act (15 U.S.C. aac and 
78u-3); and proceedings for the review 
of agency disapprovals in change-in- 
control proceedings under section 7{j) of 
the FDIA (12 U.S.C. 1817{j)}. 

Board of Governors Proceedings. 
Suspension of a member bank from use 
of Federal Reserve credit facilities under 
section 4 of the Federal Reserve Act 
(“FRA”) (12 U.S.C. 301); termination of a 
bank's membership in the Federal 
Reserve System under section 9 of the 
FRA {12 U.S.C. 327); issuance of a cease 
and desist order under section 11 of the 
Clayton Act (15 U.S.C. 21); formal 
adjudication of bank merger 
applications under section 18{c) of the 
FDIA (12 U.S.C. 1828{c)); issuance of a 
divestiture order under section 5{e) of 
the Bank Holding Company Act of 1956, 
as amended [12 U.S.C. 1844{e)}; 
disciplinary proceedings under section 
15B(c)(5) of the Exchange Act (15 U.S.C. 
780-4); procedures relating to the 
imposition of civil money penalties 
under specified statutes; procedures 
relating to the suspension, removal or 
prohibition of institution-affiliated 
parties under section 8{g) of the FDIA 
(12 U.S.C. 1818{g)); procedures for 
issuance and enforcement of capital 
directives under the International 
Lending Supervision Act of 1983; 
procedures for censure, suspension or 
debarment of practitioners before the 
Board of Governors; and procedures for 
actions under the Equal Access to 
Justice Act {5 U.S.C. 504). 

FDIC Proceedings. Change in Bank 
Control proceedings under section 7[j) of 
the FDIA {12 U.S.C. 1817{j}); involuntary 
termination of insurance proceedings 
under section 6[a) of the FDIA [12 U.S.C. 
1818{a)); proceedings relating to cease- 
and-desist orders under section 8{b) of 
the FDIA [12 U.S.C. 1818(b)); 
proceedings relating to the assessment 
of civil money penalties pursuant to 
sections 7{a), 8{i) and 18{j) of the FDIA 
(12 U.S.C. 1817(a), 1818{i) and 1828(j)); 
proceedings regarding sanctions against 
municipal securities dealers or persons 
associated with them and clearing 
agencies or transfer agents under 
section 15{b){4), 17, or 17A of the 
Exchange Act (15 U.S.C. 780, 78q and 
78q-1); exemption hearings under 
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section 12(h} of the Exchange Act (12 
U.S.C. 78/(h)}; investigations pursuant to 
section 10(c) of the FDIA (12 U.S.C. 
1820{c)); proceedings relating to change 
in senior executive officers or directors 
under section 32 of the FDIA (12 U.S.C. 
1831i); proceedings relating to 
unauthorized participation by convicted 
individuals under section 19 of the FDIA 
(12 U.S.C. 1829); proceedings relating to 
the assessment of liability against 
commonly-controlled depository 
institutions under section 5{e) of the 
FDIA {12 U.S.C. 1815{e}}; proceedings 
relating to the recovery of fees and other 
expenses under the Equal Access to 
Justice Act, 5 U.S.C. 504. 

OTS Proceedings. The OTS Local 
Rules augment the Uniform Rules by 
expanding the scope of the Uniform 
Rules to apply to particular savings and 
loan holding company and securities 
proceedings, adding deposition 
discovery, clarifying the time and 
method for filing motions before the 
Director, and civil money penalties. 
OTS’s non-APA proceedings are not 
contained in its part 509. The non-APA 
proceedings may be found at part 508 
(removals, suspensions, and 
prohibitions where a crime is charged or 
proven), part 512 {investigations), and 
part 513 {disciplinary proceedings). 

NCUA Proceedings. The new subpart 
A replaces the existing subparts A 
[Rules of Practice and Procedure], C 
[Cease-and- desist Actions], D 
[Assessment of Civil Penalties] and E 
{Removal, Prohibition and Suspension 
Actions}. A new subpart B is reserved 
for local rules of practice and procedure, 
unique to the NCUA, which may be 
developed in the future. The existing 
subparts B, F, G; H, 1, J, K and L remain 
unchanged in substance. To conform to 
the elimination of existing subparts C, D 
and E, however, these remaining 
subparts are redesignated subparts C, D, 
E, F, G, H, I and J, respectively, and the 
sections of each are reaumbered 
sequentially. The new subparts B 
through J shall be known as the NCUA’s 
Local Rules. 

The Uniform Rules, as set forth in the 
subpart A, supplement the Local Rules 
and procedures set forth individually in 
new subparts C, E, F and G. (New 
subparts D, H, i and j concern 
proceedings which either are informa! or 
non-adjudicative, and to which the 
Uniform Rules do not apply.} However, 
each of subparts C, E, F and G provides 
that its own provisions shall control in 
the event of an inconsistency with those 
of subpart A. 
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D. Section-by-Section Summary and 
Discussion of Uniform Rules 
Section______.1 Scope. 

As a result of the statutory mandate 


contained in Section 916 of FIRREA, the - 


Agencies are proposing a set of 
administrative hearing procedures that 
cover those proceedings that at least 
four of the five Agencies share in 
common and that require a formal 
hearing before an administrative law 
judge. These common proceedings 
include cease-and-desist actions, 
removal and prohibition actions and the 
assessment of civil money penalties. In 
addition, four of the five agencies share 
regulatory authority over the 
adjudication of change-in-control 
applications (12 U.S.C. 1817(j)(4)) and 
hearings to impose sanctions on 
government securities brokers and 
dealers (15 U.S.C. 780-5). Proceedings 
such as the termination of insurance are 
common only to the FDIC and the 
NCUA, and as a consequence, are not 
included in this proposal. Procedures for 
such non-common proceedings may be 
found in the Local Rules of the 
particular Agency. 


Section 2 Rules of construction. 


This section makes clear that the use 
of any term in the Uniform Rules 
includes either its singular or plural 


form, as appropriate, and that the use of 
the masculine, feminine or neuter gender 
shall, if appropriate, be read to 
encompass all three. Because the 
Uniform Rules allow for non-attorney 
representation under certain 
circumstances, the Rules of Construction 
indicate that the term “counsel” 
includes non-attorney representatives. 
Finally, this section explicitly states 
that, unless otherwise indicated, any 
action required to be taken by a party to 
a proceeding may be taken by the 
party’s counsel. 


Section 3 Definitions. 


This section sets forth definitions of 
the terms that will be common to the 
procedures used by the OCC, Board of 
Governors, FDIC, OTS, and NCUA. 
Definitions which do not pertain to 
procedures regarding formal 
enforcement actions common to at least 
four of these agencies, but which pertain 
instead to a particular agency's actions 
or procedures which are not covered by 
these Uniform Rules, are contained in 
that agency's Local Rules. The 
definitions contained in this section 
apply to the use of any such term in the 
Uniform and Local Rules, unless 
otherwise explicitly stated to the 
contrary. 


An “administrative law judge” is 
defined in paragraph (a).as the one who 
presides at an administrative hearing, 
and who has the powers enumerated in 
the APA. The term “Office of Financial 
Institution Adjudication {OFIA)” means 
the executive body charged with 
overseeing the administration of 
administrative enforcement proceedings. 
These definitions reflect the mandate of 
FIRREA that the agencies establish a 
common pool of administrative law 
judges for their enforcement 
proceedings. OFIA is the executive body 
established to oversee the 
administration of such proceedings. 

The definition of “adjudicatory 
proceeding” in paragraph (b) indicates 
that the rules apply only to formal 
administrative proceedings subject to 
the APA which result in a final order, 
and do not include rulemaking 
procedures. 

“Final order” is defined in paragraph 
(g) to mean an order issued by an 
Agency with or without the consent of 
the affected institution or institution- 
affiliated party, that has become final. 
The finality of such an order is not 
affected by the pendency of any petition 
for reconsideration or review. 

The definition of “Agency” in 
paragraph (c) sets forth the institutions 
over which the OCC, Board of 
Governors, FDIC, OTS, and NCUA have 
supervisory authority. The definition of 
“Agency Head” indicates the body or 
the individual that is the decision maker 
within each Agency. 

The term “institution” includes any 
organization subject to the jurisdiction 
of the five agencies—banks, bank and 
savings association holding companies, 
nonbank subsidiaries of holding 
companies, Federal credit unions, 
insured state credit unions, savings 
associations, Edge Act companies, and 
branches and agencies of foreign banks. 

The term “decisional employee” 
denotes those members of the Agency's 
or administrative law judge's staff who 
have not engaged in an investigative or 
prosecutorial role in an adjudicatory 
proceeding, and who may play a role in 
the proceeding’s decisionmaking 
process. “Enforcement Counsel” are 
defined as individuals who file a notice 
of appearance as counsel on behalf of 
the Agency in an adjudicatory 
proceeding. 

The term “person” is intended to be 
construed broadly, and encompasses an 
individual, sole proprietor, partnership, 
corporation, unincorporated association, 
trust, joint venture, pool, syndicate, 
agency or other entity or organization, 
including an institution as defined in 
paragraph (h). A “party” includes the 
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Agency and any person named in the 
notice which commences a proceeding. 
“Institution-affiliated party” 
incorporates the definition of that term 
found in both the FDIA and the FCUA. 
A “respondent” is a party other than the 
Agency. 

The term “violation”, defined in 
paragraph (n), means any action (alone 
or with another or others) for or toward 
causing, bringing about, participating in, 
counseling, or aiding or abetting a 
violation. 


Section _____.4 Authority of Agency 
Head. 


This section makes clear that the 
Agency Head may, at any time during a 
proceeding, perform, direct the 
performance of, or waive performance 
of, any act which may be done or 
ordered by the administrative law judge. 


Section _____.§ Authority of 
administrative law judge. 


This section enumerates powers 
granted to the administrative law judge 


_ subsequent to appointment. The list is 


not exhaustive. The administrative law 
judge is permitted to take any other 
action necessary and appropriate to 
discharge the duties of a presiding 
officer. All powers granted by this 
provision are intended to further the 
Agency’s goal of an expeditious, fair, 
and impartial hearing process. 


Section 6 Appearance and 
practice in adjudicatory proceedings. 


This section sets forth the criteria for 
persons acting in a representative 
capacity for parties in an adjudicatory 
proceeding. A notice of appearance is 
required to be filed by an individual 
representing any party, including an 
individual representing the Agency, 
simultaneously with or before the 
submission of papers or other act of 
representation on behalf of a party. Any 
counsel filing a notice of appearance is 
deemed to represent that he or she 
agrees and is authorized to accept 
service on behalf of the represented 


party. 


Section _____.7 Good faith 
certification. 


This section requires that all filings or 
submissions be signed by at least one 
counsel of record or the party, if 
appearing on his or her own behalf. This 
section provides that, by signing a filing 
or submission, the counsel or party 
certifies and attests that the document 
has been read by the signer and, to the 
best of his or her knowledge, is well 
grounded in fact and is supported by 
existing law or a good faith argument for 
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the extension or modification of the 
existing law. In addition, the 
certification attests that the filing or 
submission is not for purposes of 
unnecessary delay or any improper 
purpose. If the document is not signed, 
an opportunity to sign will be granted; 
however, if after such opportunity the 
document is still not signed, the 
administrative law judge is required to 
strike it from the record of the 
proceeding. Oral motions or arguments 
are also subject to the good faith 
certification: the act of making the oral 
motion or argument constitutes the 
required certification. 
Section _____.8 Conflicts of interest. 
In general, conflicts of interest in 
representing parties to adjudicatory 
proceedings are prohibited by the 
Uniform Rules. The administrative law 
judge is empowered to take corrective 
steps to eliminate such conflicts. if 
counsel represents more than one party 
to a proceeding, is required to 
file at the time he or she files his or her 
notice of appearance a certification that: 
(1) The potential for possible conflicts of 
interest has been fully discussed with 
each such party; {2) the parties are 
aware of no existing or anticipated 
material conflict between their interests 
individually; and, (3) the parties 
individually waive any right to assert 
the conflicts of interest during the 
proceeding. This outlined a ach 
follows the Model Code of Conduct for 
attorneys and the District of Columbia . 
Ethics Rule. 


Section_____.9 Ex parte 
communications. 


This section adopts the rules and 
procedures set forth in the APA 
regarding ex parte communications. See 
5 U.S.C. 55114) and 557({d). Generaily, 
any communications without notice to 
all other parties between parties or 
interested persons and those involved in 
the decisionmaking process is 
prohibited. This ron 
communications from a party, counsel 
for the party, or an interested person to 
the administrative law judge, the 
Agency Head, or a decisional employee 
assisting the administrative law judge or 
Agency Head. Similarly, administrative 
law judges, Agency Heads and their 
decisional employees are prohibited 

ing ex parte communications 


definition of ex parte communications. 
If an ex parte communication does 

occur, the document itself, or if oral, a 

memorandum of the substance of the 


communication, must be placed in the 
record. Ail other parties to the 
proceeding may have the opportunity to 
respond to the prohibited — 
communication, and such response may 
include a recommendation for sanctions. 
The administrative law judge or the 
Agency Head may determine whether 
sanctions are appropriate. 

Section 10 Filing papers. 

This section addresses the time and 
manner of by aerate % 
“mailbox rule” to determine when 
document is deemed filed, and calaind 
it to all common methods of transmitting 
documents. 

The provision for transmission by 
electronic media authorizes filing by 
facsimile, computer modem, or other 
electronic media, but only where such 
method is authorized by the recipient of 
the filing, i.e. the Agency Head or 
administrative law judge, as the case 
may be. It oe recognized that such filings 
will be the exception rather than the 
tule, will seldom be appropriate for 
filings longer than a few pages, and can 
only be used where appropriate 
facilities are available. Nevertheless, it 
is contemplated that electronic filings 
will be useful in certain circumstances, 
such as where rapid rulings on motions 
and responses are necessary. The 
recipient of the filing, ie., the Agency 
Head or the administrative law judge, is 
accorded the discretion to determine 
when such circumstances exist. A 
concurrent filing of a paper copy is 
required to ensure that the requirements 
as to form, such as an original signature, 
are observed in electronic filings just as 
they must be in other filings. 


Section_____.11 Service of papers. 


Where the person served has not 
made an appearance in the proceeding, 
the proposed Uniform Rules require that 
reasonable measures be taken to convey 
actual notice. The requirements 
regarding service upon a party that has 
made an appearance in a proceeding 
closely resembles the provision 
regarding filing. Service by electronic 
media is subject to mutual agreement 
among the parties; consequently, 
electronic service is not effective upon a 
party that has not consented to 
electronic service. 


Section 12 Construction of 
time limits. 

The general rule on construction of 
time limits provides common rules for 
computing time limits, taking into 
account the effect of weekends and 
holidays. The rules as to when papers 
are deemed filed or served incorporate a 
“mailbox rule” applicable to mail and 
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commercial delivery services. The 
effective time for filing or service by 
electronic medium is to be specified by 


the person authorizing or or agreeing to 
that means of filing or service. With 
regard to time limits for responsive 
pleadings, the rules incorporate a three- 
day extension for mail service, similar to 
the Federal Rules of Civil Procedure, 
and a one-day extension for overnight 
delivery, as contained in some agencies’ 
existing rules. A one-day extension for 
service by electronic medium is 
proposed because experience shows 
that delays in actual receipt by the 
person served are peculiar to such 
media {e.g., transmission after office 
hours, unattended facsimile machines, 
etc.) 


Section 
limits. 


Except as otherwise provided by law, 
the time limits prescribed by the 
Uniform Rules may be extended by the 
administrative law judge for good cause, 
prior to certification of the case to the 
Agency Head, and by the Agency Head 
after such certification. Motions for 
extension of time are subject to the rules 
generally applicable to motions. 
Section_____.14 Witness fees and 
expenses. 

The provisions for witness fees and 
expenses implement the provisions of 12 
U.S.C. 1818(n) and 12 U.S.C. 1786{p) that 
provide that fees and expenses for 
witnesses subpoenaed pursuant to these 
Uniform Rules shall be the same as for 
witnesses in United States district 
courts. 


Section 415 Opportunity for 
informal settlement. 

This section makes explicit that 
informal] settlement proposals by 
respondents must be made only through 
Enforcement Counsel and that 
settlement discussions may not be used 
to delay proceedings. 


Section 16 Agency’s right to 
conduct examination. 


This section states that nothing 
contained in the Uniform Rules shall be 
construed to limit the right of the 
Agency to conduct examinations or 
visitations of any institution or 
institution-affiliated party, or the right of 
the Agency to conduct any form of 
investigation authorized by law. 
Section 17 Collateral attacks 
on adjudtcatory I 

This section precludes the use of 
collateral attacks to circumvent or delay 
the administrative process and reflects 


13 Change of time 
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the anti-injunction provisions of 12 
U.S.C. 1818(i) and 12 U.S.C. 1786{k)(1). 


Section___.18 Commencement of 
proceeding and contents of notice. 


This section contains the 
requirements relating to the initiation of 
adjudicatory proceedings, including the 
required content of a notice or order 
initiating a hearing. 

19 Answer. 


This section sets forth the time period 
in which to file an answer and the 
requirements of the answer. Failure to 
file a timely answer is deemed to be a 
waiver of the right to appear and a 
consent to the entry of an order granting 
the relief sought by the Agency in the 
notice. This section makes explicit that, 
in case of default, the administrative 
law judge, without any further 
proceedings, shall file with the Agency 
Head a recommended decision 
containing the relief sought in the notice. 


20 Amended 


Section 


Section. 
pleadings. 


This section provides that the 
administrative law judge shall freely 
allow the parties to amend the notice or 
answer at any stage of the proceeding. 
Amendments to the notice and answer 
are not required when issues not raised 
by the notice or answer are tried at the 
hearing by express or implied consent of 
the parties. 


Section 21 Failure to appear. 


‘A party's failure to appear at a 
hearing personally or by an authorized 
representative is deemed a waiver of the 
right to appear and a consent to the 
relief sought in the notice. When a party 
fails to appear, the administrative law 
judge shall file with the Agency Head a 
recommended decision containing the 
findings and the relief sought in the 
notice, without further proceedings or 
notice to the respondent. 


Section 22 Consolidation and 
severance of actions. 


This section allows the consolidation 
of actions if the proceedings arise out of 
the same transaction, occurrence or 
series of transactions or if the 
proceedings involve at least one 
common respondent or a material 
common question of law or fact. 
Proceedings are not to be consolidated if 
to do so would unreasonably delay the 
proceeding or cause significant injustice. 

Severance, on the other hand, may be 
granted by the administrative law judge 
only if the judge determines that undue 
prejudice or injustice would result from 
a consolidated proceeding and if such 
prejudice or injustice would outweigh 


the interests of judicial economy and 
speed in the adjudication of actions. 
This is a higher standard than is 
required for the consolidation of actions. 


Section 23 Motions. 


This section generally requires that all 
motions must be in writing, must state 
with particularity the relief sought, and 
must include a proposed order. The 
Uniform Rules permit supplementary 
materials such as briefs, written 
memoranda or other relevant material or 
documents to be filed in support of a 
motion. In addition, a party may make 
oral motions in the course of an 
adjudicatory proceeding, including any 
scheduling or prehearing conference, 
unless the administrative law judge 
requires that the motion be made in 
writing. Motions are to be submitted to 
the administrative law judge prior to the 
filing of the recommended decision; 
thereafter, motions are to be filed with 
the Agency Head. 

Unless the administrative law judge or 
the Agency Head establishes another 
time period, a party will have ten days 
after service of a written motion to 
respond in writing to such motion. A 
party’s failure to respond to a motion 
shall waive that party’s right to oppose 
such motion and constitute consent to 
the entry of an order substantially in the 
form of the order accompanying the 
motion. 

Frivolous or repetitive motions are not 
permitted and may be cause for 
sanctions. 


Section 


24 Scope of document 
discovery. 


This section provides for, and sets 
forth procedures governing, document 
discovery. Deposition discovery is 
discussed in the Local Rules. 

All discovery, including all responses 
to discovery requests, must be 
completed at least 20 days before the 
scheduled hearing date, unless the Local 
Rules provide otherwise. Parties may 
seek ail relevant material, including 
those matters that are reasonably 
calculated to lead to the discovery of 
admissible evidence. The Uniform Rules 
provide, however, that all applicable 
privileges may be asserted in response 
to a discovery request. 


Section 25 Request for 
document discovery from patties. 


The Uniform Rules are modeled on the 
Federal Rules of Civil Procedure 
discovery practice in that all document 
discovery among parties is initiated by 
requests from the parties, and, except 
for the resolution of disputes, without 
the involvement of the administrative 
law judge. There is no continuing 
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obligation to update responses if the 
response was complete when made, 
unless the party subsequently learns 
that the response was materially 
incorrect when made or, through 
intervening events, is no longer correct 
and a failure to amend the response 
would be a knowing concealment. 
This section provides that, when a 
discovery request seeks documents 
covered by applicable privileges, the 
party asserting the privilege must file a 
document index of such material. This 
section also contains procedures 
governing discovery disputes. In general, 


* such disputes are resolved through 


motion practice before the 
administrative law judge. If the 
administrative law judge issues a 
subpoena compelling production and a 
party fails to comply with it, a 
subpoenaing party, to the extent 
authorized by law, may seek 
enforcement of such subpoena in any 
appropriate United States district court. 


Section 26 Document 
subpoenas to nonpatties. 


Parties may seek document discovery 
from nonparties through subpoenas 
issued by the administrative law judge 
upon the application of a party. Motions 
to quash or modify document subpoenas 
are governed by the same rules that 
apply to document requests by parties 
set forth in § ____.25(d). 


Section 27 Deposition of 
witness unavailable for hearing. 


In general, those material witnesses 
unavailable for hearing may have their 
testimony taken by deposition upon 
application to the administrative law 
judge for a deposition subpoena. The 
application must state that the witness 
is unavailable due to age, illness, 
infirmity or other reason and that the 
petitioning party was not the cause of 
the witness’s unavailability. The witness 


and any party may object to the 


issuance of the subpoena within ten 
days of service of the subpoena. Unless 
quashed or modified by the 
administrative law judge, the subpoena 
may be enforced in United States 
district court. 


Section 
review. 


___.28 Interlocutory 


This section provides for a review by 
the Agency Head of an administrative 
law judge’s ruling prior to the time when 
the record is certified to the Agency 
Head. Review will be granted only on 
the basis of the specific grounds 
enumerated in this provision. 

A request for interlocutory review 
must be filed with the administrative 





Fedetal. Register | Mol. 56,, No. 116:/ Monday, June 17,:1991 -/ Propésed -Rules 


law judge within ten days of his or her 
ruling, and any party may file a 
response to such a request. The 
administrative law judge shall refer to 
the Agency Head for disposition all such 
requests for interlocutory review 
together with any responses. . 

The filing or granting of a request for 
interlocutory review does not stay the 
proceedings, unless the administrative 
law judge or the Agency Head so orders. 


Section 
disposition. 


Section 
disposition. 


Any party to a proceeding may file a 
motion for summary disposition of a 
proceeding or for a partial summary 
disposition of a portion of a proceeding 
if: (1) There is no genuine issue as to any 
material fact; and (2) the moving party is 
entitled to a favorable decision as a 
matter of law. The motion must be 
accompanied by a statement of the 
uncontested material facts, a brief, and 
any documentary evidence in support of 
the motion. Within 20 days of service of 
a motion for summary or partial 
summary disposition, any other party 
may file his or her opposition to such 
motion. Parties opposing the motion for 
summary or partial summary disposition 
must file with their response a statement 
of material facts as to which a genuine 
dispute exists, a brief, and any 
documentary evidence in support of the 
opposition. 

If the administrative law judge 
determines that summary disposition is 
warranted, a recommended decision to 
that effect is required to be submitted to 
the Agency Head. If only a portion of the 
proceeding warrants summary 
disposition, the administrative law judge 
will accordingly limit the issues for 
‘hearing to the remaining claims, while 
the issues which warranted summary 
disposition will be addressed in the 
administrative law judge's 
recommended decision filed at the 
conclusion of the hearing. Thus, the 
recommended decision of the 
administrative law judge will set forth 
both the issues determined by partial 
summary disposition and those 
determined after a hearing. This 
procedure avoids the piecemeal 
submission of recommended decisions 
to the Agency Head while encouraging 
judicial economy by limiting the hearing 
to those issues as to which there is a 
genuine controversy. 


Section_____.31 Scheduling and 
prehearing conferences. 


A scheduling conference is mandatory 
under the Uniform Rules. The 


29 Summary 


30 Partial summary 


conference must be held within 30 days 
of service of the notice or order 
commencing the proceeding. The 
purpose of the scheduling conference is 
to establish the course and conduct of 
the proceeding. Issues to be discussed at 
the scheduling conference include the 
identification of potential witnesses, the 
time for and the manner of discovery, 
and the exchange of any prehearing 
materials including proposed witness 
lists, statements of issues, stipulations, 
exhibits and any other documents 
determined to be appropriate. 

Additional prehearing conferences 
may be held at the discretion of the 
administrative law judge or at the 
request of any party. These conferences 
would occur after the scheduling 
conference and would address issues 
such as: simplification and clarification 
of issues; stipulations, admissions of 
fact and the contents, authenticity or 
admissibility of evidence; matters 
requiring official notice; limitation of the 
number of witnesses; summary 
disposition of issues; resolution of 
discovery issues; amendments to 
pleadings; and other matters. 

The presence of a court reporter at the 
scheduling conference or at any 
prehearing conference is within the 
discretion of the administrative law 
judge. Within a reasonable time 
following the conclusion of the 
scheduling or prehearing conference, the 
administrative law judge is required to 
serve on each party an order setting 
forth any procedural determinations and 
agreements made at the conference. 


Section____.32 Prehearing 


submissions. 


No later than 14 days prior to the start 
of the hearing, each party is required to 
serve on every other party the following 
documents: A prehearing statement; a 
final list of witnesses to be called to 
testify that includes a description of the 
expected testimony of each witness; and 
a list of prehearing exhibits along with a 
copy of each such exhibit and 
stipulations of fact, if any. The failure of 
a party to comply with this provision 
will preclude that party from presenting 
its witnesses or exhibits at the hearing, 
except for good cause shown. 


Section _____.33 Public hearings. 


The proposed provision that hearings 
will be public rather than private unless 
otherwise determined by the Agency 
implements a statutory requirement 
established by the “Comprehensive 
Thrift and Bank Fraud Prosecution and 
Taxpayer Recovery Act of 1990” (“Fraud 
Prosecution Act”), Title XXVofthe — 
Crime Control Act of 1990; Public Law - 
101-647, 104 Stat. 4789. Within 20 days 
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of service of the notice, any respondent 
may file with the Agency Head a 
request for a private hearing, and any 
party may file a response to such a 
request. Failure to file such a request or 
response will preclude the raising of 
further objections on the issue of 
whether the hearing is public or private. 
The proposed section also implements a 
provision of the Fraud Prosecution Act 
by specifying that the Agency through 
its Enforcement Counsel may file under 
seal any document or any portion 
thereof, and that the administrative law 
judge will take all actions necessary to 
protect the confidentiality of such 
documents. 


Section 
subpoenas. 


A party may obtain a hearing 
subpoena at any time after the 
commencement of a proceeding, 
including during a hearing, so long as 
the testimony sought is relevant and 
reasonable. Once the administrative law 
judge has issued a subpoena pursuant to 
this section, only the subpoenaed person 
may move to quash or limit it. If a 
person fails to comply with a hearing 
subpoena, the subpoenaing party may, 
to the extent authorized by law, seek 
enforcement of the subpoena in any 
appropriate United States district court. 


Section 35 Conduct of 
hearings. 


34 Hearing 


This section provides general rules for 
the conduct of hearings, the 
admissibility of stipulations, and the 
order in which the parties are to present 
their cases. 


Section 36 Evidence. 


This section states that evidence that 
is relevant, material, reliable, and not 
unduly repetitive shall be admissible to 
the fullest extent authorized by the APA 
and other applicable law. Evidence 
which is admissible under the Federal 
Rules of Evidence is admissible in a 
formal proceeding governed by the 
Uniform Rules; however, evidence need 
not meet the standards of the Federal 
Rules to be admissible, as long as it is 
relevant, material, reliable and not 
unduly repetitive. 

Official notice may be taken of any 
material fact which may be judicially 


- noticed by a United States district court 


or which appears in the official public 
records of any Federal or state 
government agency. Unless there is a 
genuine material issue raised about the 
veracity and legibility of a document, 
duplicates may be used to the same 
extent as originals. 
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Subject to the general standards for 
admissibility, any document prepared 
by the appropriate Agency or state 
regulatory agency is admissible with or 
without a sponsoring witness. Such 
documents include a report of 
supervisory activity, examination, 
inspection or visitation. In the event that 
a witness is unavailable to testify in a 
hearing, a party may offer into evidence 
that witness's prior deposition testimony 
if all parties to the proceeding had 
notice and an opportunity to attend such 
deposition. Such deposition testimony is 
subject to the same standard of 
admissibility as other evidence. 

Objections to the admissibility of 
evidence must be timely made. All 
rulings on objections shall appear on the 
record. A failure to object to the 
admission of evidence shall constitute a 
waiver of the objection. 


Section ______37 Proposed findings 
and conclusions. 

Section ______.38 Recommended 
decision and filing of record. 


Section 39 _ Exceptions to 
recommended decision. 


Section 40 Review by Agency 
Head. 
Section 


41 Stays pending 
judicial review. 


These sections reflect no significant 
departures from the existing regulations 
of the Agencies. 

Proposed findings and conclusions 
and any supporting briefs are to be 
submitted within 30 days after the 
transcript has been filed with the 
administrative law judge. Reply briefs 
are to be filed within 15 days thereafter. 

Within 45 days of the time for filing 
reply briefs, the administrative law 
judge is to file with the Agency Head the 
record of the proceeding, including the 
recommended decision, findings of fact, 
conclusions of law, and proposed order. 

The administrative law judge is also 
required to serve upon each party the 
recommended decision, findi 
conclusions and proposed order. Any 
exceptions to the administrative law 
judge’s recommendations are to be filed 
within 30 days after service of those 
recommendations. 

The Agency Head will render its final 
decision within 90 days after it has 
notified the parties that the case has 
been submitted for final decision or 
after oral argument is held, whichever is 
later, unless the Agency Head remands 
the case to the administrative law judge 
for further proceedings. 


E. Subpart-by-Subpart Summary and 
Discussion of Local Rules 


1. OCC Local Rules 


The Uniform Rules of administrative 
procedure in subpart A —. 


replace the procedures governing 

adjudications in 12 chpatien part 19, 
subparts A-]. The OCC’s Local Rules 
replace the procedures in subparts K-O 
of part 19 certain formal and 
informal adjudications, practice before 
the OCC, and formal investigations. The 
text of subparts C, D, E, J, and K 
corresponds to the text of subparts K, M, 
L, N, and O, respectively, in the current 
part 19. In the event of inconsistency 
with the provisions of subpart A, the 
Local Rules will govern. The Local Rules 
also provide additional rules applicable 
to formal adjudications, discovery 
depositions, and other document filing 
with the OCC. 


Subpart B—Filings With the Comptroller 


This is a new provision which 
incorporates the procedures found in 
§ 19.11. All materials to be filed with or 
referred to the Comptroller or the 
administrative law judge under part 19 
are to be filed with the Hearing Clerk. 
This does not include requests for 
document discovery or responses to 
such requests because these documents 
are not required to be filed with the 
administrative law judge or the 
Comptroller. However, motions to limit 
discovery or to compel production 
would be filed with the Hearing Clerk 
because these documents are to be filed 
with the administrative law judge. 


Subpart C—Removals, Suspensions, and 
Prohibitions When a Crime is Charged 
or a Conviction is Obtained 


This subpart applies to informal 
hearings afforded an institution- 
affiliated party who has been suspended 
or removed from office or prohibited 
from further participation in bank affairs 
by the Comptroller. The text of this 
subpart corresponds to the text of the 
existing subpart K, which has been 
incorporated into this subpart with the 
following changes: 

a. The decisional authority of the 
presiding officer in § 19.113 has been 
revised to indicate that the officer shall 
issue a “recommended” decision instead 
of an “initial” decision. The proceedings 
in this subpart are informal in nature 
and not by statute subject to the 
Uniform Rules or the APA; however, in 
this instance, the OCC’s informal 
procedures have been set up to parallel 
the Uniform Rules, which require the 
presiding officer to issue a 
recommended decision. 
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b. The term “OCC’s interested 
division” is replaced with “OCC's 
Enforcement and Compliance Division” 

c. Appropriate references to the 
Uniform Rules are incorporated into this 
subpart. 


Subpart D—Exemption Hearings Under 
Section 12(h} of the the Securities Exchange 
Act of 1934 


This subpart applies to informal 
hearings that may be held by the 
Comptroller, pursuant to the authority of 
the Securities Exchange Act of 1934, te 
grant certain exemptions from the 
securities laws. The text of this subpart 
corresponds to the text of the existing 
subpart M, which has been incorporated 
into this subpart with only minor 
changes. As in the preceding subpart, 
these include the revision of the 
authority of the presiding officer to issue 
a “recommended” decision and the 
incorporation of appropriate references 
to the Uniform Rules. 


Subpart E—Disciplinary Proceedings 
Involving the Federal Securities Laws 

This subpart governs formal 
adjudications pursuant to the authority 
of the Exchange Act to take disciplinary 
actions against banks acting as, 
associated with, or seeking to become 
associated with a municipal securities 
dealer, a government securities broker 
or dealer, or a transfer agent. 

The text of this subpart corresponds 
to the text of the existing subpart L, 
which has been incorporated into this 
subpart with only minor changes. The 
proceedings shall be instituted on a 
public basis. Pursuant to § 19.33 of 
subpart A, a request for a private 
hearing may be filed within 20 days of 
service of the notice of assessment. 
Except as provided i in this subpart, the 
Uniform Rules in subpart A will apply to 
these proceedings. 


Subpart F—Civil Money Penalty 
Authority under the Securities Laws 


This subpart governs formal 
adjudications pursuant to the authority 
of section 21B of the Exchange Act (15 
U.S.C. 78u-2), as added by section 202 of 
the Securities Enforcement Remedies 
and Penny Stock Reform Act of 1990 
(Pub. L. 101-429}. These provisions 
provide for the issuance of civil money 
penalties against banks acting as, 
associated with, or seeking to become 
associated with a municipal securities 
dealer, a government securities broker 
or dealer, or a transfer agent. 

The provisions of subpart A are 
applicable to these proceedings. The 

s shall be instituted on a 
public basis Pursuant to § 19.33 of 
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subpart A, a request for a private 
hearing may be filed within 20 days of 
service of the notice of assessment. 


Subpart G—Cease-and-Desist Authority 
Under the Securities Laws 


This subpart governs informal 
adjudications pursuant to the authority 
of section 21C of the Exchange Act (15 
U.S.C. 78u-3), as added by section 203 of 
the Securities Enforcement Remedies 
and Penny Stock Reform Act of 1990 
(Pub. L. 101-429). These provisions __ 
provide for the issuance of cease-and- 
desist proceedings against a bank for 
violation of certain provisions of the 
Exchange Act. 

These proceedings are not “required 
by statute to be determined on the 
record after opportunity for an agency 
hearing,” and thus are not “formal” 


adjudications subject to the APA. See 5 : 


U.S.C. 554{a). The OCC has determined, 
however, that these proceedings should 
be conducted in a manner comparable 
to a formal adjudication to afford 
affected parties with the full procedures 
of the APA. 

The Senate report accompanying the 
legislation appears to contemplate that 
the procedures governing these 
proceedings would be similar to the 
procedures for a formal adjudication. 
The report calls for a hearing before an 
administrative law judge and compares 
these proceedings to the formal cease- 
and-desist proceedings under the 
banking laws (12 U.S.C. 1818(b)): 


Before the SEC may issue a permanent 
order, the SEC must provide a respondent 
with notice and opportunity for a hearing. A 
hearing before an administrative law judge 
must be set to commence no earlier than 
thirty days and no later than sixty days after 
issuance of the notice, unless the respondent 
consented to an earlier or later date. A 
respondent has the right to appeal an adverse 
decision by an administrative law judge to 
the full SEC, which considers the evidence de 
novo, the same right that respondents 
currently have in other SEC administrative 
proceedings. If the SEC affirms on appeal, the 
entry of a permanent cease-and-desist order 
may be appealed to a U.S. court of appeals in 
the same way as any other SEC order entered 
under the securities laws. This procedure is 
similar to that provided under the Federal 
Deposit Insurance Act with respect to FDIC 
cease-and-desist proceedings. 


S. Rpt. No. 101-337, 101st Cong., 2d Sess. 
19 (1990). See also:H.R. Rep. No. 101- 
616, 10ist Cong., 2d Sess. 24-25 (1990). 
This subpart provides, therefore, that 
the provisions for formal adjudications 
in subpart A are applicable to these 
proceedings. The proceedings shall be 
commenced on a public basis. Pursuant 
to § 19.33 of subpart A, a request for a 
private hearing may be filed within 20 
days of service of the notice of charges. 


Subpart H—Change in Bank Control 


This subpart governs formal 
adjudications under section 7{j) of the 
FDIA (12 U.S.C. 1817{j))} concerning the 
review of a determination by the 
Comptroller disapproving an application 
to acquire control of a national bank. 

Upon the issuance of the OCC’s 
written disapproval of a change-in- 
control application, the applicant may 
file a written request for a hearing 
within ten days after service of the 
notice of disapproval. To preserve the 
applicant's right to a hearing, an answer 
must also be filed within 20 days.of the 
date of the notice, specifically denying 
those portions of the notice which are 
disputed. Failure to file a timely request 
for hearing or answer shall constitute a 
waiver of the opportunity for a hearing. 
In such a case, the notice of disapproval 
shall constitute a final and unappealable 
order. 

As provided in § 19.18(a)(2) of 
subpart: A, change-in-control 
proceedings shall commence with the 
issuance of an order by the Comptroller. 
This hearing order shall set forth the 
OCC’s jurisdictional authority over the 
proceeding and shall address the 
applicant's request for hearing. Except 
as provided in this subpart, the Uniform 
Rules in subpart A will apply to these 
proceedings. 


Subpart I—Discovery Depositions and 
Subpoenas 


Discovery Depositions. This subpart 
provides that a party may take the 
deposition of an expert or of another 
person, including another party, who 
has direct knowledge of matters that are 
non-privileged, relevant, and material to 
the proceeding and where there is a 
need for the deposition. While 
permitting the depositions of experts 
and persons having direct knowledge of 
the matters at issue in a proceeding, this 
provision is not intended to allow 
unlimited deposition discovery or the 
taking of senior Agency officials’ 
depositions, unless those individuals 
have direct knowledge about the facts of 
the case. Rather, it is intended to permit 
limited deposition discovery of experts 
and persons having direct knowledge of 
the facts who may be called on to testify 
at the administrative hearing. 

Prior to taking a deposition, a party 
must give notice in writing to every 
other party to the proceeding. All 
discovery depositions must be 
completed within ten days of the 
scheduled hearing date, except with the 
permission of the administrative law 
judge for good cause shown. 

During a deposition, each party shall 
have the right to examine the witness 
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with respect to all non-privileged, 
relevant, and material matters. Failure 
to object to questions or exhibits shall 
not be deemed a waiver except where 
the grounds for the objection might have 
been avoided if the objection had been 
timely presented. 

At any time after a party receives 
notice of a deposition, that party may 
file a motion for a protective order 
prohibiting, terminating, or limiting the 
scope or manner of the taking of a 
deposition. The administrative law 
judge shall grant such protective order 
upon a showing of sufficient grounds, 
including that the deposition: is 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome; involves 
privileged, irrelevant, or immaterial 
matters; involves unwarranted attempts 
to pry into a party's preparation for trial; 
or is being conducted in bad faith or in 
such manner as to unreasonably annoy, 
embarrass, or oppress the witness. 

Deposition Subpoenas. This subpart 
also provides that at the request of a 
party, the administrative law judge shall 
issue a subpoena requiring the 
attendance of a witness at a deposition. 
The party requesting the subpoena is 
responsible for serving it on the person 
named therein, or on that person’s 
counsel. The person named in the 
subpoena may file a motion to quash or 
modify the subpoena within the time for 
compliance set forth in the subpoena, 
but in no case later than ten days after 
the date of service. If the subpoena is 
served within 15 days of the hearing, the 
person named in the subpoena must file 
a motion to quash or modify the 
subpoena within five days after the date 
of service. 


Subpart J—Formal Investigations 


This subpart and the conflict of 
interest provision of the Uniform Rules 
(§ 19.8 of subpart A) shall apply to 
formal investigations initiated by order 
of the Comptroller or the Comptroller's 
delegate, pursuant to the authority of the 
banking laws and the Exchange Act. 
The text of this subpart corresponds to 
the text of the existing subpart N, which 
has been incorporated into this subpart 
with minor modifications to reference 
the Uniform Rules. 


Subpart K—Parties and 
Representational Practice Before the 
OCC: Standards of Conduct 


This subpart sets forth rules relating 
to parties and representational practice 
before the OCC, including the imposition 
of disciplinary sanctions against 
individuals who appear before the OCC 
in a representational capacity in an ; 
adjudicatory proceeding under this part 
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or in other matters relating to a client's 
rights, privileges, or liabilities. The text 
of this subpart corresponds to the text of 
the existing subpart 0, which has been 
incorporated into this subpart with 
minor modifications to reference the 
Uniform Rules and to clarify the scope 
of the proceedings. 


Subpart L—Equal Access to Justice Act 


This subpart references the 
regulations governing Equal Access to 
Justice claims with respect to OCC 
formal adjudicatory proceedings. 


2. Board of Governors Local Rules 


In addition to the amendments to part 
263 effected by the Uniform Rules, the 
Board of Governors (or “Board” in the 
Local Rules) proposes to make 
complementary amendments to part 263 
which supplement the Uniform Rules 
(proposed subpart B), readopt portions 
of the current part 263 (proposed 
subparts C, D and E) and add new 
procedures to the Board's rules of 
practice (proposed subparts F and G). 


Subpart B—Board of Governors Local 
Rules Supplementing the Uniform Rules 


This subpart B adopts the Uniform 
Rules for all formal adjudications 
conducted by the Board, including the 
use of the Office of Financial Institution 
Adjudication in all formal proceedings. 
Proposed subpart B also supplements 
the Uniform Rules by providing for 
issues specific to the Board, such as 
definitions and addresses for filing 
papers and documents with the Board. 

This subpart also includes 
amendments to the Board's rules for 
discovery by deposition in formal 
adjudicatory proceedings. In brief, the 
Board proposes that a party may depose 
an individual with knowledge of facts 
material and relevant to the underlying 
proceeding, who, in most cases, would 
be a prospective witness in a hearing. A 
party seeking to take a deposition must 
apply to the administrative law judge for 
the issuance of a subpoena, and any 
party may oppose such a request. 
Should a subpoena be issued, the person 
named in the subpoena may seek to 
have the subpoena quashed or modified. 
Any party or the deponent may also 
seek a protective order to guard against 
abusive or burdensome depositions. The 
Board believes that the judicious use of 
depositions of prospective witnesses 
will enhance the discovery process and 
will lead to the satisfactory settlement 
of actions before commencement of the 
hearing. The administrative law judge 
has the plenary authority to control the 
conduct of administrative proceedings, 
including discovery, and it is expected 
that such authority will be exercised to 


ensure that discovery depositions are 
used properly and not for harassment or 
delay. 


Subpart C—Procedures for Assessment 
of Civil Money Penalties 

This proposed subpart adopts certain 
provisions of existing subpart B relating 
to the opportunity for informal 
proceedings and the relevant 
considerations in assessing fines. This 
subpart also provides that the Board, in 
any final order of assessment, may set 
the penalty at an amount that differs 
from that established in a notice of 
assessment. 


Subpart D—Rules and Procedures 
Applicable to Suspension or Removal of 
an Institution-Affiliated Party Where a 
Felony is Charged or Proven 


Except for minor changes noted 
below, this subpart, which governs 
suspension and removals under section 
8(g) of the FDIA (12 U.S.C. 1818(g)), is 
readopted from the current part 263. 
Proposed subpart D has been modified 
by replacing the term “bank official” 
with the term “institution-affiliated 
party.” 


Subpart E—Procedures for Issuance and 
Enforcement of Directives to Maintain 
Adequate Capital 


Proposed subpart E implements the 
capital directive provisions of the 
International Lending Supervision Act of 
1983 (12 U.S.C. 3901 et seg.). Subpart E is 
readopted from the current Part 263, 
except that it eliminates the now-moot 
requirement found in current § 263.38(a) 
and amends the references to the now- 
applicable Capital Adequacy Guidelines 
of the Board of Governors. 


Subpart F—Practice Before the Board 


This subpart contains provisions for 
the discipline of practitioners before the 
Board supplementing the proceeding- 
specific sanctions contained in subpart 
A. This subpart represents a significant 
expansion of the Board's existing rules 
regarding practice before the Board now 
set forth in § 263.3(b}. The proposed rule 
defines practice broadly to include not 
only the representation of parties in 
administrative enforcement p i 
but the representation of parties in the 
Board’s application and licensing 
process. 

The proposed rule authorizes the 
Board to censure, suspend or debar an 
individual from practice before the 
Board under specified circumstances. 
For example, the Board could take 
disciplinary actions against a 
practitioner if such person engaged in 
conduct set forth in § 263.94, refused to 
comply with the procedures set forth in 
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part 263, or willfully or knowingly 
deceived or misled any client. The kind 


_of conduct set forth in § 263.94 that 


could give rise to a disciplinary 
proceeding include willful violations of 
Federal banking laws, knowingly giving 
false or misleading information to the 
Board or any member of the Board’s 
staff, disbarment or suspension from 
practice as an attorney or accountant by 
the appropriate authority based on a 
criminal conviction, or suspension or: 
debarment of practice before the other 
agencies, or the Securities and Exchange 
Commission. 


Under proposed § 263.95, the Board, at 
its option, may act upon information 
that could form the basis of a 
disciplinary proceeding. The Board may, 
without any further proceeding, censure 
the individual involved in the 
misconduct. The Board may, after giving 
the individual notice and an opportunity 
to respond, initiate a formal proceeding, 
which, in most cases, will be private. 
Under proposed § 263.96, an individual 
charged with misconduct may choose to 
forgo his or her right to a hearing and 
voluntarily agree to a suspension or 
debarment. 


Proposed § 263.98 sets forth the effect 
of the various types of disciplinary 
orders that the Board may issue. A 
person who has been debarred cannot 
practice before the Board unless the 
individual is otherwise permitted by the 
Board. Suspension orders are effective 
for a defined term, during which the 
suspended person cannot practice 
before the Board. A censure order will 
not bar an individual from practice 
before the Board, although such practice 
must conform to any conditions imposed 
by the Board. The Board will grant a 
petition for reinstatement from any 
debarred person only when the Board 
finds that the petitioner will act in 
accordance with the appropriate 
standards of conduct and that 
reinstatement is not contrary to the 
public interest. Section 263.99 provides 
that a request for reinstatement will be 
limited to written submissions unless 
the Board orders an informal hearing. 


These proposed rules, while new to 
the Board, resemble rules that have 
been adopted in varying forms by the 
other banking agencies and by other 
Federal agencies. The Board 
contemplates applying these 
disciplinary sanctions only in egregious 
cases of misconduct in practice before 
the Board, and after the practitioner has 
had an opportunity for a formal hearing. 
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Subpart G—Rules Regarding Claims 
Under the Equal Access to Justice Act 
This implements the 
of the Equal Access to Justice 


contents of an application for an award, 
including the required statement of net 
worth, standards for the reasonableness 
of claimed fees, and procedures for 

pr an application for an 
award. 


3. FD’C Local Rules 
Subpart B—General Rules of Procedure 


Section 308.100, “Definitions”, defines 
the term “Board of Directors” and 
“designee” of the Board of Directors 
(“Board”). The term “designee of the 
Board of Directors” means officers or 
officials of the FDIC who have been 
delegated authority to act on behalf of 
the Board under section 303 of the 
FDIC’s regulations, or by separate 
resolution of the Board. The term 
“Executive Secretary”, pertaining to the 
Executive Secretary of the FDIC, is 
defined to include his or her designee. 
The definitions of these terms apply to 
their use in subpart A of part 308, which 
incorporates the Uniform Rules, and 
subparts B through P of part 308. 

Section 308.101, “Scope of Local 
Rules,” makes clear that the rules 
contained in subpart A, “Uniform 
Rules”, and subpart B, “General Rules of 
Procedure”, of part 308 do not epply to 
subparts D through P of part 308 unless 
specifically provided. Subpart C, “Rules 
of Practice Before the FDIC and 
Standards of Conduct” shall apply to 
any proceeding initiated by the FDIC 
under part 308. 

Section 308.102, “Authority of Board 
of Directors and Executive Secretary”, 
makes explicit that the Board may 
perform, direct the performance of; or 
waive the performance of any act which 
could be done or ordered by the 
Executive Secretary. This is in addition 
to the power to do such with regard to 
any act that could be performed by the 
administrative law judge. The rule 
provides that the Executive Secretary 
shall have the ability to act in place of 
the administrative law judge but may 
not hear a case on the merits or make a 
recommended decision. 

Section 308.103, “Appointment of 
administrative law judge”, contains the 
procedures by which the appointment of 
an administrative law judge will be 
accomplished. It provides that all 
hearings within the scope of part 308 
shall be held before an administrative 
law judge of OFIA unless the Board 
directs otherwise, or unless the Local 


Rules specifically provide to the 
contrary. The Executive Secretary shall 
immediately upon the issuance of a 
Notice, refer a proceeding to OFIA for 
the appointment of the administrative 
law judge. OFIA shall then advise the 
parties when a judge has been 
appointed. This differs from current 
practice insofar as an administrative 
law judge is not now appointed until 
after a respondent requests a hearing. It 
also reflects the establishment of OFIA 
as the appointing body rather than the 
Executive Secretary. 

Sections 308.104 and 308.105 address 
housekeeping matters concerning 
maintenance of the record and the filing 
of papers. Section 308.104, “Filing with 
the Board of Directors”, makes clear 
that any papers required to be filed with 
the Board should be filed with the 
Executive Secretary at the stated 
address. Such filings include the record 
in the case which is to be filed with the 
Executive Secretary following the 
issuance of a recommended decision; 
the recommended decision filed by the 
administrative law judge after a motion 
for summary disposition; referrals by the 
administrative law judge to the Board 
for interlocutory review; motions filed 
by the parties after the record has been 
certified to the Board; exceptions and 
requests for oral argument; and any 
other papers required to be filed with 
the Board under part 308. This reflects 
the approach stated in § 308.105 that the 
Executive Secretary will be the official 
custodian of the record in a case, except 
when the administrative law judge has 
jurisdiction over the case. 

Section 308.105, “Custodian of the 
record”, makes clear that the Executive 
Secretary is the official custodian of the 
record at all times during which the 
administrative law judge does not have 
jurisdiction in the case. 

Section 308.106, “Written testimony in 
lieu of oral hearing”, preserves current 
practice at the FDIC, which authorizes 
hearings in which most, or all, of the 
direct testimony is presented in written 
form. Absent objection by a party, the 
administrative law judge may order that 
the parties present their cases in chief 
and rebuttal in the form of exhibits and 
written statements sworn to by the 
witness offering the evidence. Any such 
order shall also allow any party to call 
adverse witnesses or parties to testify 
orally, and shall provide for a right to 
cross examination. Written testimony on 
direct, exhibits, and rebuttal are to be 
simultaneously submitted by the parties. 
The failure of any party to submit 
written testimony pursuant to such an 
order is deemed to be a waiver of that 
party’s right to present evidence, except 
the testimony of a previously identified 
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hostile witness or adverse party. A 
party's failure to present rebuttal 
evidence in written form, if not so 
specifically ordered, is not waived by 
that party's failure to file written 
testimony. Late filings may be allowed 
and accepted only for good cause 
shown. 

Section 308.107, “Document 
discovery”, provides that unless 
expressly provided in specific subparts, 
discovery may be had only through the 
production of documents, and no other 
form of discovery shall be allowed. 
Questioning of persons providing 
documents pursuant to a subpoena shall 
be limited to the identification of such 
documents and a reasonable 
examination as to whether such person 
conducted an adequate search for and 
produced all subpoenaed documents. 
This is the current practice of the FDIC. 


Subpart C—Rules of Practice Before the 
FDIC and Standards of Conduct 


Section 308.108, “Sanctions,” is 
included i. revised subpart C to make 
clear that administrative law judges and 
the Board of Directors have authority to 
effectively deal with the significant 
problem of parties and their counsel 
failing to comply with the requirements 
of part 308 and/or with orders. Under 
§ 308.108(a), sanctions may be imposed 
when any counsel or party has acted in 
a manner contrary to any applicable 
statute, regulation, or order, and the 
party’s or counsel’s conduct is 
contemptuous or has materially injured 
or prejudiced some other party. 

Sanctions imposed in accordance with 
§ 308.108(b) may include one or more of" 
the following: (1) Issuing an order 
against the party; (2) striking any 
testimony, rejecting any documentary 
evidence offered, or striking papers filed 
by the party; (3) precluding the party 
from contesting specific issues; (4) 
precluding the party from challenging 
certain evidence offered by another 
party; (5) refusing a late filing or 
conditioning acceptance of a late filing 
on any terms that are just; and (6) 
assessing reasonable expenses, 
including attorney’s fees, incurred by the 
other party as a result of the offending 
party's improper action or inaction. 

Under § 308.108(c), dismissal of an 
action as a sanction for the failure to 
hold a hearing within the time period 
specified in part 308 or based upon the 
failure of an administrative law judge to 
render a recommended decision within 
the time period specified in Part 308 may 
only be granted if the delay is solely the 
result of the conduct of the FDIC 
enforcement counsel, that conduct is 
unexcused, the moving respondent took 
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all reasonable steps to oppose and 
prevent the delay, the respondent has 
been materially prejudiced or injured, 
and no lesser or different sanction is 
a uate. 
ph (d) of § 308.108 sets out the 

Eo procedure for the imposition of 
Someaiian The administrative law judge 
may impose sanctions on his or her own 
motion or at the request of any party. 
Prior to their imposition, all sanctions, 
except the refusal to accept late papers, 
require notice to the parties and 
opportunity for counsel or the party 
against whom sanctions would be 
imposed to be heard. The form that the 
opportunity to be heard shall take is 
largely left to the discretion of the 
administrative law judge. For example, 
the opportunity to be heard may be 
limited to an oral response immediately 
after the violative action or inaction is 
noted by the administrative law judge. 
Requests for, and the imposition of, 
sanctions are to be treated for 
interlocutory review purposes in the 
same manner as any other ruling by the 
administrative law judge, i.e., in 
accordance with § 308.28 of the Uniform 
Rules. é 

Section 308.109, “Suspension and 
Disbarment,” authorizes summary 
suspension from practice in a particular 
FDIC matter based upon contemptuous 
conduct in that matter. Section 308.109 
of the proposed regulations provides for 
mandatory and automatic suspension 
and disbarment of attorneys under 
certain circumstances and gives the 
Board of Directors discretion to suspend 
and disbar under other circumstances. 

Under § 308.109({a), the Board of 
Directors has the power to suspend or 
revoke an attorney's privilege of 
practicing before the FDIC based not 
only on a finding by the Board of 
Directors that the attorney engaged in 
contemptuous conduct before the 
agency, but also upon a finding that the 
attorney does not possess the requisite 
qualifications to represent others, is 
seriously lacking in integrity or has 
engaged in material unethical or 
improper professional conduct, or has 
engaged in or aided another in engaging 
in a material and knowing violation of 
the FDIA. The Board may suspend or 
revoke the privilege to practice before 
the FDIC on these grounds only after 
notice of and opportunity for a hearing. 

Once suspended or disbarred from 
practice before the FDIC by the Board 
pursuant to § 308.109({a), a counsel may 
not make an application for 
reinstatement for at least three years, 
and thereafter may make a new request 
for reinstatement no sooner than one 
year after the counsel’s most recent 
reinstatement application. A counsel 


may be reinstated by the Board for good 
cause shown. 

Under § 308.109(b) a party’s counsel is 
automatically suspended or disbarred if 
he or she is suspended or disbarred by 
any court of the United States or by the 
OCC, the Board of Governors, the OTS, 
the Securities and Exchange 
Commission, or the Commodity Futures 


Trading Commission. A person who has - 


within the past ten years been convicted 
of a felony, or of a misdemeanor 
involving moral turpitude, is also 
automatically suspended from practicing 
before the FDIC. 

Reinstatement after a suspension or 
disbarment under § 308.109(b) may be 
made by the Executive Secretary if all 
grounds for suspension are subsequently 
removed by a reversal of the conviction 
or termination of the underlying 
suspension or disbarment. An 
application for reinstatement under 
§ 308.109(b) on any other grounds may 
be filed at any time not less than one 
year after the applicant's most recent 
application. Until the Board has 
reinstated the applicant for good cause 
shown, the suspension shall continue. 

An applicant for reinstatement under 
either the discretionary or mandatory 
suspension and disbarment provisions 
may, in the Board's sole discretion, be 
afforded a hearing. Hearings conducted 
pursuant to this section shall be handled 
in the same manner as other hearings 
under this subpart C, except that in 
proceedings to terminate an existing 
FDIC suspension or disbarment order, 


the person seeking the termination shall - 


bear the burden of going forward with 
the application and with proof, and 
provided that the Board of Directors 
may limit any such hearings to written 
submissions. 

Finally, § 308.109(d) of the proposed 
regulations provides that any counsel 
found in contempt by the administrative 
law judge may be summarily suspended 
from participation in that proceeding. 


Preamble to Subparts D-P 


Subparts D-P contain rules and 
procedures:that govern specific types of 
formal and informal proceedings 
conducted by the FDIC. Generally, 
revisions made to these subparts are 
either clarifying in nature or were made 
to conform the subparts to, or avoid 
overlaps with, the Uniform Rules. 


Subpart D—Rules and Procedures 
Applicable to Proceedings Relating to 
Disapproval of Acquisition of Control 
Subpart D governs proceedings in 
connection with the disapproval of a 
proposed acquisition of control of an 
insured nonmember bank. Various 
changes made to subpart D were made 


Federal Register / Vol. 56, No. 116 / Monday, June 17, 1991 / Proposed Rules 


to make this subpart consistent with the 
Uniform Rules. A new section, § 308.114, 
was added to this subpart on procedures 
relating to disapproval of acquisition of 
control. That section provides that the 
person proposing to acquire control of 
an insured depository institution shall 
bear the ultimate burden of persuasion 
and that the FDIC has the burden of 
going forward with a prima facie case. 
This accords with section 556(d) of the 
APA (5 U.S.C. 556{d)), which states 
“Except as otherwise provided by 
statute, the proponent of the rule or 
order has the burden of proof.” Courts 
have interpreted this section as 
imposing the burden of proof in 
licensing or applications cases upon the 
applicant. See Savage v. Commodities 
Futures Trading Commission, 548 F.2d 
192 (7th Cir. 1977). The FDIC has 
adopted this position in Jn the Matter of 
Peder D. Sletteland, 2 P-H FDIC Enf. 
Dec. & Ord. { 5152, at p. A-1518. 


Subpart E—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessments of Civil Penalties for 
Willful Violations of the Change in Bank 
Control Act 


Subpart E governs proceedings 
relating to assessments of civil penalties 
for willful violations of the Change in 
Bank Control Act. This subpart has been 
revised in order to comply with the 
changes to these provisions made by 
FIRREA and to make this subpart 
consistent with the Uniform Rules. 


Subpart F—Rules and Procedures 
Applicable to Proceedings for 
Involuntary Termination of Insured 
Status 


Subpart F governs proceedings for the 
involuntary termination of insured 
status. This type of action is to be 
conducted according to the Uniform 
Rules. Similar to the preceding subparts, 
this subpart has been changed to make 
the provisions conform with the changes 
to the FDIA made by FIRREA. This 
includes changing the time frames to 
correspond with those of FIRREA, 
substituting the term, “insured 
depository institution,” for that of 
“insured bank” and describing the 
notification to primary regulator and the 
notice of intent to terminate insured 
status. 


Subpart G—Rules and Procedures 
Applicable to Proceedings Relating to 
Cease-and-Desist Orders 


Subpart G governs proceedings 
relating to cease-and-desist orders. The 
changes in subpart G were made for 
purposes of clarity and to make changes 
to the provisions as mandated by the 
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amendments to the FDIA made by 
FIRREA. 


Subpart H—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment and Collection of 

Penalties for the Violation of Cease-and- 
Desist Orders and of Certain Federal 
Statutes 


Subpart H governs proceedings 
relating to assessment and collections of 
civil money penalties for the violation of 
cease-and-desist orders and of certain 
Federal statutes. Several sections of old 
subpart H have been deleted as being 
redundant with provisions of the 
Uniform Rules and other provisions, 
including those concerning call report 
penalties, have been added to reflect the 
changes made by FIRREA. 


Subpart I—Rules and Procedures for 
Imposition of Sanctions Upon Municipal 
Securities Dealers or Persons 
Associated With Them and Clearing 
Agencies or Transfer Agents 


Subpart I governs procedures for the 
imposition of sanctions upon municipal 
securities dealers or persons associated 
with them and clearing agencies or 
transfer agents. There have been minor 
modifications made in this subpart in 
order to make the provisions herein 
consistent with the Uniform Rules. 


Subpart J—Rules and Procedures 
Relating to Exemption Proceedings 
Under Section 12(h) of the Securities 
Exchange Act of 1934 


Subpart J governs exemption 
proceedings under section 12(h) of the 
Exchange Act. Like subpart J, there have 
been minor structural changes in order 
to make these provisions consistent with 
the Uniform Rules. 


Subpart K—Procedures Applicable to 
Investigations Pursuant to Section 10(c) 
of the FDIA 


Subpart K governs procedures 
applicable to investigations pursuant to 
section 10{c) of the FDIA. The provisions 
are designed to spell out the scope of the 
FDIC’s authority under 10{c) of the FDIA 
to conduct investigations of both open 

-and failed insured banks, institutions 
making applications to become insured 
banks, and any other types of 
investigations. The provisions make 
specific certain of the procedures-to be 
used during such investigations. 

Section 308.144, “Scope,” indicates 
that the FDIC’s investigatory power 
under section 10(c) of the FDIA extends 
to both open and failed insured banks. 

Section 308.145, “Order to conduct 
investigation,” has been modified to 
state that persons authorized to issue 
orders of investigation are set forth in é 


part 303. The order of investigation 
indicates the purpose of the 
investigation and that the persons who 
authorized the investigation terminate it 
upon completion. 

Section 308.146, “Powers of Person 
Conducting Investigation,” spells out the 
Board’s authority to summarily suspend 
for contemptuous conduct any counsel 
representing a witness during the 
investigation. This section also has 
made explicit that the person conducting 
the investigati- \ may obtain assistance 
from others both within and outside the 
FDIC. 

Section 308.148, “Rights of 
Witnesses,” spells out that a witness is 
to be furnished with a copy of the order 
of investigation if the witness so 
requests. 


Subpart L—Procedures and Standards 
Applicable to a Notice of Change in 


- Senior Executive Officer or Director 


Pursuant to Section 32 of the FDIA 


Subpart L governs proceedings for the 
disapproval of candidates for senior 
executive officer and director. 
Modifications in this subpart include re- 
designating the appeal procedures in 
§§ 308.153 and 308.154 and labeling 
them “request for review,” as well as 
making these provisions consistent with 
the Uniform Rules. Under § 308.155, an 
applicant is given an opportunity for an 
oral hearing. The hearing is conceived 
as an informal proceeding where a 
presiding officer determines whether to 
allow the presentation of witnesses. No 
discovery is permitted; however, an 
applicant may introduce relevant and 
material documents on the record. Like 
the provisions on change-in-control 
proceedings in subpart D, the ultimate 
burden of persuasion in § 308.155(b) is 
imposed upon the candidate for director 
or senior executive officer for the same 
rationale, and the FDIC has the burden 
of going forward with its prima facie 
case. 


Subpart M—Procedures and Standards 
Applicable to an Application Pursuant 
to Section 19 of the FDIA 


Subpart M governs proceedings for 
applications under section 19 of the 
FDIA. This subpart has been revised in 
order to comply with the changes to 
section 19 made by FIRREA and the 
Comprehensive Thrift and Bank Fraud 
Prosecution and Taxpayer Recovery Act 
of 1990, and to make this subpart 
consistent with the Uniform Rules. 
Section 308.158(b) of subpart M permits 
the filing of a section 19 application at 
any time more than one year after the 
issuance of a decision denying an 
application filed pursuant to section 19. 
Under § 308.160, an applicant is given an 
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opportunity for an oral hearing. The 
hearing is conceived as an informal 
proceeding where a presiding officer 
determines whether to allow the 
presentation of witness. No discovery is 
permitted; however, an applicant may 
introduce relevant and material 
documents on the record. Like the 
provisions for the change-in-control 
proceedings and the procedures for 
section 32 of the FDIA, the burden of 
proof in § 308.160(b) has been shifted to 
the applicant, and the FDIC has the 
burden of going forward with its prima 
facie case. 


Subpart N—Rules and Procedures 
Applicable to Proceeding Relating to 
Suspension, Removal, and Prohibition 
Where a Felony is Charged 


Subpart N governs proceedings for 
suspension, removal, and prohibition 
pursuant to section 8(g) of the FDIA 
where a felony is charged. The changes 
in subpart N were made for purposes of 
clarity and to make changes to the 
provisions as mandated by the 
amendments to the FDIA made by 
FIRREA. Consistent with other 
proceedings in which a presiding officer 
makes recommended decisions to the 
Board of Directors, there is no discovery 
in proceedings conducted under this 
subpart. 


Subpart O—Liability of Commonly- 
Controlled Depository Institutions 


Subpart O is a new subpart of part 308 
and governs proceedings pertaining to 
section 5(e) of the FDIA. The procedures 
set forth herein reflect those that have 
been used by the FDIC under current 
part 308 since the passage of section 5{e) 
of the FDIA. 7 

Section 308.165, “Scope”, states that, 
in addition to the procedures set forth in 
this subpart, the procedures in subpart B 
shall apply to proceedings in connection 
with the assessment of cross guaranty 
liability against commonly-controlled 
institutions. Section 308.166, “Grounds 
for assessment of liability”, restates the 
statutory requirements for the 
assessment of liability. 

Section 308.167, “Notice of 
Assessment of Liability”, sets forth the 
matters that must be contained in the 
Notice of Assessment of Liability, 
including the basis for the FDIC’s 
jurisdiction; a statement of the FDIC's 
good faith estimate of the amount of loss 
that it has incurred or anticipates 
incurring; a statement of the method 
used to calculate such loss; a proposed 
order directing the payment by the liable 
institution of the amount of loss and the 
schedule under which the payment will 
be due; and, in cases in which more than 





one liable institution is involved, each 
institution's share of the liability. 
Furthermore, the Notice must advise the 
liable institution(s) that an answer and a 
request for a hearing must be filed 
within 20 days of the service of the 
Notice, and that failure to timely file 
both an answer and request a hearing 
will render the Notice of Assessment a 
final and unappealable order. Finally, 
the Notice must state that, if a hearing is 
requested, such hearing will be held 120 
days after service of the Notice in the 
judicial district where the liable 
institution is located; or in cases 
involving more than one liable 
institution, the hearing will be held in 
the judicial district in which at least one 
of the institutions is found. 

Section 308.168, “Effective date of and 
payment under an order to pay”, makes 
clear that the payment of the assessed 
amount shall be due on or before the 
21st day after service of the Notice of 
Assessment in accordance with the 
terms and schedule set forth therein. 
Where any Order to Pay has become 
final and unappealable by reason of 
default under § 308.19(d)—which 
provides that failure to both file an 
answer and request a hearing within the 
time limits provided by this subpart 
shall render the Notice of Assessment 
final and unappealable—payment shall 
automatically be deemed to have 
become due and payable upon service of 
the Order to Pay, or as otherwise stated 
therein. All payments collected under 
section 5{e) of the FDIA are to be paid to 
the FDIC. 


Subpart P—Rules and Procedures 
Relating to the Recovery of Attorney 
Fees and Other Expenses 


Subpart P governs proceedings 
relating to the recovery of attorney fees 
and other expenses under the Equal 
Access to Justice Act, 5 U.S.C. 504. The 
revisions to this subpart are minor and 
are made to make this subpart conform 
to the Uniform Rules. 


Regulatory Factors 


Part 308 was selected for review 
under FDIC's Regulation Review 
Program (see 50 FR 14247, April 22, 
1985). This revised part 308 is a result of 
the review conducted. 


4, OTS Local Rules 


In addition to the uniform hearing 
rules proposed today, OTS proposes 
additional procedures and rules of 
practice for OTS adjudicatory 
proceedings. These include applying the 
uniform rules to OTS-specific 
proceedings (§ 509.100), allowing the use 
of depositions in discovery (§ 509.102), 
providing furiver clarification for ihe 


assessment and collection of civil 
money penalties (§ 509.103) and 
providing further procedural guidance 
(§ 509.104). OTS is also proposing 
several conforming amendments to 
modify cross references and to delete 
nonexistent terms. 


Section 509.100 Scope 


The three types of proceedings added 
by this provision are currently covered 
by part 509; however, they are not 
proceedings common to four of the five 
agencies and did not qualify for 
inclusion in the uniform rules. 
Accordingly, they are listed in the OTS 
scope. 


Section 509.101 Appointment of OFIA. 


Currently, OTS does not employ its 
own administrative law judges and must 
borrow such judges from other federal 
agencies pursuant to the requirements of 
the Office of Personnel Management. 
Section 916 of FIRREA also requires the 
five federal regulatory agencies to 
jointly create a pool of administrative 
law judges. Creation of the Office of 
Financial Institution Adjudication 
implements this portion of FIRREA. As 
the time frame for creation of OFIA is 
the same as for the promulgation of the 
Uniform Rules, modification of OTS 
procedures to reflect OFIA is 
appropriate. 


Section 509.102 Deposition Discovery. 


OTS proposes to change its 
procedures to permit the use of 
depositions in discovery in certain 
situations. This section provides that a 
party may take the deposition of an 
expert or another person, including 
another party, who has direct 
knowledge of matters that are non- 
privileged, relevant and material to the 
proceeding. The scope of the questioning 
is limited to those matters that the 
witness has factual, direct and personal 
knowledge. Depositions of experts are 
limited to those experts who will testify 
at the hearing. 

These standards for depositions are 
intentionally narrower than those 
provided in Rule 26 of the Federal Rules 
of Civil Procedure. The use of 
depositions in discovery pursuant to this 
section is not intended to reach persons 
whose testimony may lead to 
discoverable information or material. In 
this manner the proposed rule is 
significantly more restrictive than the 
Federal Rules of Civil Procedure. 

In addition, this limitation is intended 
to discourage attempts to depose 
Agency personnel who have no direct, 
factual knowledge of a proceeding. This 
means that those Agency employees 
Who have nvi paricipaied direcuy or 
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personally in the examination process or 
direct supervision of savings 
associations would not qualify under the 
scope limitation unless they are 
substantially and materially involved. 
This means that the senior management 
officials of the Agency, including, but 
not limited to, the Director, the Chief 
Counsel, the Deputy Director for 
Washington Operations, the Deputy 
Director for Regional Operations, and 
Regional and District Directors of OTS 
or persons in equivalent or similar 
positions are not considered relevant or 
material witnesses for deposition 
discovery purposes. By limiting 
deposition discovery in this manner, 
OTS believes that it will serve the 
interests of justice without unduly 
handicapping its ability to conduct the 
business of the agency. 

The procedures for deposition 
discovery require a party, prior to taking 
a deposition, to give notice in writing to 
the deponent and to every other party to 
the proceeding. All discovery 
depositions must be completed within 
ten days of the scheduled hearing date, 
except with the permission of the 
administrative law judge for good cause 
shown. 

During a deposition, each party shall 
have the right to examine the witness 
with respect to all non-privileged, 
relevant, and material matters for which 
the witness has factual; direct and 
personal knowledge. Failure to object to 
questions or exhibits shall not be 
deemed a waiver except where the 
grounds for the objection might have 
been avoided if the objection had been 
timely presented. 

At any time after a party receives 
notice of a deposition, that party may 
file a motion for a protective order 
prohibiting, terminating, or limiting the 
scope of manner of the taking of a 
deposition. The administrative law 
judge shall grant such protective order 
upon a showing of sufficient grounds, 
including that the deposition: is 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome; involves 
privileged, investigatory, trial 
preparation, irrelevant or immaterial 
matters; or is being conducted in bad 
faith or in such manner as to 
unreasonably annoy, embarrass, or 
oppress the witness. 

The section also provides that at the 
request of a party, the administrative 
law judge shall issue a subpoena 
requiring the attendance of a witness at 
a deposition. The party requesting the 
subpoena is responsible for serving it on 
the person named therein, or on that 
person's counsel. The person named in 
ine suvpuena ur a pariy may file a 
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motion to quash or modify the subpoena 
within the time for compliance set forth 
in the subpoena, but in no case later 
than ten days after the date of service. If 
the subpoena is served within 25 days of 
the scheduled date of the hearing, the 
motion to quash or modify the subpoena 
must be filed within five days after the 
date of service. Enforcement of the 
subpoena is the same as provided in 
subpart A at § 509.27(d). 


Section 509.103 Civil Money Penalties 


The proposed provision updates 
existing provisions in subpart B of 509 
and affirmatively states the long held 
OTS position as to the remedial nature 
of civil money penalties. 


Section 509.104 Additional Procedures 


This proposed section adds further 
clarification or guidance to the uniform 
rules. Paragraph (a) provides for the 
filing of replies to written exceptions to 
an administrative law judge 
recommended decision. It is OTS’s 
experience that replies to exceptions 
assist in the final determination; 
however, they should not be used to 
further prolong the proceeding. 
Accordingly, a 10 day period to file 
replies is provided. 

Paragraph (b) emphasizes that all 
motions are to be filed with the 
administrative law judge; however, upon 
certification of the proceeding to the 
Agency Head, motions are filed with 
OTS during a limited ten-day time 
period. This limited period of time for 
filing motions coincides with the time 
for filing replies to written exceptions. 
Failure to file within this ten day time 
period will provide a basis for denying 
the motion. 

Relatedly, paragraph (c) states 
expressly what has been an implied 
power of the administrative law judge to 
deny dispositive motions including 
motions to dismiss for lack of 
jurisdiction. Because most often such 
motions may be dismissed readily for 
lack of merit, clarifying the 
administrative law judge’s authority in 
this area will prevent such motions from 
delaying proceedings. 

Paragraph (d) proposes to set a time 
by which OTS will notify the parties of 
the submission of the proceeding for 
final determination. This will clarify 
when the 90 day period for final 
determination begins. 

Paragraph (e) proposes to clarify the 
ability of the Director to extend the time 
for final determination in accord with 
Saratoga Savings & Loan Ass'n v. Fed. 
Home Loan Bank Board, 879 F.2d 689 
(9th Cir. 1989). The Director may extend 
the time provided by signing the order 
for such extension. Notification of the 


extension is to be made after the order 
has been signed, but the notification of 
the extension is not required to be 
within the 90 day period. 

Paragraph (f) clarifies existing 
practices at OTS to allow designated 
individuals or offices to receive 
adjudicatory filings. The proposed 
provision grants OTS greater flexibility 
to reflect its current structure and to 
meet changing personnel demands 
rather than limiting the provision to one 
particular office. 

Paragraph (g) also clarifies the powers 
of the administrative law judge 
concerning the-presence of electronic 


media at public hearings. It reserves for . 


the Agency Head of OTS the decision 
whether to allow the presence of 
electronic media; however, the 
administrative law judge maintains the 
authority to conduct the hearing and set 
general guidelines over the time, place 
and manner for attendance at hearings 
as set forth in § 509.5(10). 

The remaining proposed amendments 
are technical amendments to conform 
cross-referenced sections and to delete 
obsolete terms. 


5. NCUA Local Rules 


Subpart A sets forth Uniform Rules of 
practice and procedure required by 
FIRREA to be implemented by the five 
Agencies. The Uniform Rules 
comprehensively govern the conduct of 
administrative hearings required by the 
APA to be held on the record. The 
Uniform Rules replace the NCUA’s own 
rules of practice and procedure 
contained in the existing subpart A. 

In addition, the Uniform Rules govern 
the conduct of administrative hearings 
addressing actions by the NCUA to 
issue a cease-and-desist order, to assess 
civil penalties, and to prohibit, remove 
or suspend credit union officials. 
Because the Uniform Rules incorporate 
the functions of the existing subparts C, 
D and E pertaining to these types of 
actions, the new subpart A replaces 
these existing subparts. 

Finally, the provisions of the Uniform 
Rules supplement the rules and 
procedures prescribed in the new 
subparts C, E, and I, which provide for 
formal adjudications, except when the 
new subpart A is inconsistent with 
those rules and procedures. 


Subpart B—Local Rules of Practice and 
Procedure 


This subpart is reserved for “Local 
Rules of Practice and Procedure” which 
the NCUA may develop in the future to 
apply to proceedings unique to the 
NCUA. Such Local Rules would augment 
the Uniform Rules prescribed in subpart 
A. 


27803 


Subpart C—Local Rules and Procedures 
Applicable to Proceedings for the 
Involuntary Termination of Insured 
Status 


This subpart redesignates and 
renumbers existing subpart B governing 
proceedings to terminate the insured 
status of a credit union. Such 
proceedings are formal adjudications. 
The text of existing subpart B is 
imported without revision, except that 
its scope now incorporates the 
provisions of the Uniform Rules, as set 
forth in subpart A, to the extent they are 
not inconsistent with the rules and 
procedures of subpart C. 


Subpart D—Local Rules and Procedures 
Applicable to Suspensions and 
Prohibitions Where Felony Charged 


This subpart redesignates and 
renumbers existing subpart F, governing 
proceedings to suspend or prohibit from 
participation in the affairs of a credit 
union any institution-affiliated party 
which is charged with a felony. Such 
proceedings are not formal 
adjudications. The text of existing 
subpart F is imported substantially 
without revision. Cross-references in 
existing § 747.602 to certain rules of 
practice in existing subpart A have, due 
to the elimination of that subpart, been 
replaced in new § 747.302 with the text 
of the former rules. Likewise, cross- 
references in existing § 747.507 to 
§ 747.602 (“Remainder of the Board of 
Directors”] of existing subpart E have, 
due to the elimination of that subpart, 
been replaced in new § 747.302 with the 
text of former § 747.507. The text of 
these and other provisions of new 
subpart D ($§ 747.302, 747.306, and 
747.307) contain technical revisions to 
clarify and reflect that proceedings 
under this subpart are not formal 
adjudications conducted by an 
administrative law judge, but rather, are 
limited, informal proceedings conducted 
by a Presiding Officer designated by the 
Board. New subpart D does not 
incorporate the Uniform Rules, as set 
forth in subpart A, because those rules 
do not apply to informal adjudications. 


Subpart E—Local Rules and Procedures 
Applicable to Proceedings Relating to 
the Suspension or Revocation of 
Charters and to Involuntary 
Liquidations 

This subpart redesignates and 
renumbers existing subpart G governing 
proceedings to suspend or revoke a 
solvent credit union's charter and to 
place a solvent credit union into 
involuntary liquidation under Title I of 
the FCUA. See 12 U.S.C. 1766(b)(1). Such 
proceedings are formal adjudications. 





The text of existing subpart G is 
imported without revision, except that 
the scope of new subpart E incorporates 
the provisions of the Uniform Rules, as 
set forth in subpart A, to the extent they 
tules and 


subpart E also contains technical 
revisions to clarify and reflect that a 
hearing requested under this — is 
referred by the Board to OFIA and 
conducted by an administrative law 
judge. 


Subpart F—Local Rules and Procedures 
Applicable to Proceedings Relating to 
the Termination of Membership in the 
Ceniral Liquidity Facility 

This subpart redesignates existing 
subpart H, which is reserved for rules 
and procedures governing proceedings 
to terminate a credit union's 
membership in the NCUA’s Central 
Liquidity Facility. 


Equal Access to Justice Act in Board 
Adjudications 

This subpart redesignates and 
renumbers existing subpart I governing 
claims under the Equal 
Access to Justice Act. Such proceedings 
are formal adjudications. The text of 
existing subpart I is imported without 
revision except for the following 
revisions to its scope and to the 
eligibility and application requirements 
for an award. First, new § 747.601 
incorporates the provisions of the 
Uniferm Rules, as set forth in subpart A, 
to the extent they are not inconsistent 
with the rules and procedures of new 
subpart G. Second, paragraph {b) of 
existing § 747.801 has been eliminated 
as moot, as there is no adjudication 
currently pending before the NCUA 
which was begun prior to September 30, 
1984. Third, in new § 747.602{a), the 
maximum net worth of an individual 
applicant for an award has been 
increased to $2 million, and the 
maximum net worth of an applicant who 
is a sole proprietor of an unincorporated 
business or which is a partnership, 
corporation, association, or public or 
private organization, has been increased 
to $7 million. These increases in 
maximum net worth are mandated by 
amendments to the Equal Access to 
Justice Act. Finally, in new § 747.606(c), 
the statement that the application and 
documentation requirements of subpart 
G are exempt from the Paperwork 
Reduction Act has been eliminated as 


Justice Act has shown that fewer than 
ten persons or entities in a 12-month 
period will be subject to the application 
and documentation requirements of 
subpart G. See § CFR 1320.7(c) and 
1320.7{s}. 


Subpart H—Local Rules and Procedures 
Applicable to Investigations 

This subpart redesignates and 
renumbers existing subpart J governing 
both formal and informal investigations 
conducted by the NCUA. Such 
investigations are not adjudicative 


proceedings. The text of existing subpart 
His ee 


subpart H does not incorporate th 

Uniform Rules, cneut heclehianhaer ts 
because those rules do not apply to non- 
adjudicative proceedings. 


Subpart I—Local Rules Applicable to 
Formal Investigative Proceedings 


This subpart redesignates and 
ee governing 
formal investigations conducted by the 


existing subpart K is imported without 
revision. New subpart I does not 
incorporate the Uniform Rules, as set 
forth in subpart A, because those rules 
do not apply to non-adjudicative 
proceedings. 


Change in Senior Executive Officers, 
Directors or Committee Members 
Pursuant to Section 212 of the Act 

This subpart redesignates and 
renumbers existing subpart L governing 
notice to the NCUA of a change in 
senior executive officers, directors or 
committee members of a credit union. 
The notice procedure is not a formal 
adjudication. The text of existing 
subpart L is imported without revision. 
New subpart J does not incorporate the 
Uniform Rules, as set forth in subpart A, 
because those rules do not apply to non- 
adjudicative proceedings. 


F. Regulatory Flexibility Act Statement 
Pursuant to section 605{b) of the 
Regulatory Flexibility Act, the OCC, 
Board of Governors, FDIC, OTS, and 
NCUA, hereby a certify 
that this notice of proposed uniform rule 
is not expected to have a significant 
economic impact on a substantial 
number of small entities. Accordingly, a 
ao flexibility analysis is not 


require 

This rule implements section 916 of 
FIRREA which requires the Federal 
banking agencies and the NCUA to 
develop a set of uniform rules and 
procedures for administrative hearings. 
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should not, ‘therefore, cause a significant 
economic impact on a substantial 
number of small entities. 


G. OCC and OTS Executive Order 12291 
Statement 


The OCC and the OTS have 
independently determined that this 
notice of proposed uniform rule does not 
constitute a “major rule” within the 
meaning of Executive Order 12291 and 
Treasury Department Guidelines. 


Accordingly, a Regulatory Impact 
Analysis is not required on the grounds 
that this notice of common 
tule, if adopted as a final rule: (1) Would 
not have an annual effect on the 
economy of $100 million or more, {2) 
would not result in a major increase in 
the cost of financial institution 
operations or governmental supervision, 
and {3} would not have a significant 
adverse effect on competition {foreign 
and domestic), employment, investment, 
productivity or innovation, within the 
meaning of the executive order. 

This rule implements section 916 of 
FIRREA which requires the Federal 
banking agencies and the NCUA to 
develop a set of uniform rules and 
procedures for administrative hearings. 
Because the Agencies already have in 
place rules of practice and procedure, 
these rules should not result in an 
additional burden for regulated 
institutions or in additional 
governmental supervision. These rules 
setting forth uniform standards of 
administrative procedure would not 
have a gr impact on competition 
or — other significant economic 


H. NCUA Executive Order 12612 
Statement 


This proposed rule, like the cv-vent 
part 747 it is replacing, will apply to all 
federally insured credit unions. The 
NCUA Board, pursuant to Executive 
Order 12612, has determined, however, 
that the proposed rule will not have a 
substantial direct effect on the states, on 
the relationship between the national 
government and the states, or on the 
distribution 
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will not preempt provisions of state law 
or regulations. 


I. Text of Proposed Uniform Rules (All 
Agencies) 


The text of the proposed Uniform 
Rules appears below. Additionally, each 
Agency is adopting Local Rules to 
supplement the Uniform Rules. 


Subpart A—Uniform Rules of Practice and 
Procedure 


pe. 
Rules of construction. 
Definitions. 
4 Authority of Agency Head. 
5 Authority of the administrative law 
judge. 
—~— 6 Appearance and practice in 
adjudicatory proceedings. 
7 Good faith certification. 
8 Conflicts of interest. 
—_—_.—.9 Ex parte communications. 
Filing of papers. 
Service of papers. 
Construction of time limits. 
Change of time limits. 
Witness fees and expenses. 
Opportunity for informal 
settlement. 
16 Agency's right to conduct 
examination. 
17 Collateral attacks on adjudicatory 
proceeding. 
18 Commencement of proceeding 
and contents of notice. 
19 Answer. 
—__—.20 Amended pleadings. 
21 Failure to appear. 
22 Consolidation and severance of 
actions. 
23 Motions. 
—__.24 Scope of document discovery. 
—__—.25 Request for document discovery 
from parties. 
—___..26 Document subpoenas to 
nonparties. 
27 Deposition of witness unavailable 
for hearing. 
28 Interlocutory review. 
—___—.29 Summary disposition. 
30 Partial summary disposition. 
31 Scheduling and prehearing 
conferences. 
32 Prehearing submissions. 
—_.33. Public hearings. 
—___.34 Hearing subpoenas. 
_——.35._ Conduct of hearings. 
36 Evidence. 
37 Proposed findings and 
conclusions. 
38 Recommended decision and filing 
of record. 
39 Exceptions to recommended 
decision. 
40 Review by Agency Head. 
41 Stays pending judicial review. 


Subpart A—Uniform Rules of Practice 
and Procedure 


§ 1 Scope. 
This subpart prescribes rules of 
practice and procedure applicable to 


adjudicatory proceedings as to which 
hearings on the record are provided for 
by the following statutory provisions: 

(a) Cease-and-desist proceedings 
under section 8(b) of the Federal Deposit 
Insurance Act (“FDIA”) (12 U.S.C. 
1818(b)) and section 206(e) of the 
Federal Credit Union Act (“FCUA”) (12 
U.S.C. 1786(e)); 

(b) Removal and prohibition 
proceedings under section 8(e) of the 
FDIA (12 U.S.C. 2828(e)), and section 
206(g) of the FCUA (12 U.S.C. 1786(g)); 

(c) Change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)} to determine whether 
the Federal Deposit Insurance 
Corporation (“FDIC”), the Board of 
Governors of the Federal Reserve 
System (“Board of Governors”), the 
Office of the Comptroller of the 
Currency (“OCC”) or the Office of Thrift 
Supervision (“OTS”) should issue an 
order to approve or disapprove a 
person’s proposed acquisition of an 
institution and/or institution holding 
company; 

(d) Proceedings under section 
15C(c)(2) of the Securities Exchange Act 
of 1934 (“Exchange Act”) (15.U.S.C. 780- 
5), to-impose sanctions upon any 
government securities broker or dealer 
or upon any person associated or 
seeking to become associated with a 
government securities broker or dealer 
for which the FDIC, the Board of 
Governors, the OCC or the OTS is the 
appropriate Agency. 

(e) Assessment of civil money 
penalties: 

(1) By the FDIC against institutions, 
institution-affiliated parties, and certain 
other persons for which it is the 
appropriate Agency for any violation of: 

(i) Sections 22(h) and 23 of the Federal 
Reserve Act (“FRA”), or any regulation 
issued thereunder, and certain unsafe or 
unsound practices or breaches of 
fiduciary duty, pursuant to 12 U.S.C. 
1828(j); 

(ii) Section 106(b) of the Bank Holding 
Company Act Amendments of 1970 
(“BHCA Amendments of 1970”), and 
certain unsafe or unsound practices or 
breaches of fiduciary duty, pursuant to 
12 U.S.C. 1972(2)(F); 

(iii) Any provision of the Change in 
Bank Control Act of 1978, as amended 
(the “CBCA”), or any regulation or order 
issued thereunder, and certain unsafe or 
unsound practices, or breaches of 
fiduciary duty, pursuant to 12 U.S.C. 
1817(j)(16); 

(iv) Section 7(a)(1) of the FDIA, 
pursuant to 12 U.S.C. 1817(a)(1); 

(v) Any provision of the International 
Lending Supervision Act of 1983 
(“ILSA”), or any rule, regulation or order 
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issued thereunder, pursuant to 12 U.S.C. 
3909; 

(vi) Any provision of the International 
Banking Act of 1978 (“IBA”), or any rule, 
regulation or order issued thereunder, 
pursuant to 12 U.S.C. 3108; 

(vii) Certain provisions of the 
Exchange Act, pursuant to section 21B 
of the Exchange Act (15 U.S.C. 78u-2); 

(viii) Section 1120 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (“FIRREA”) (12 
U.S.C. 3349), or any order or regulation 
issued thereunder, pursuant to 12 U.S.C. 
3349; and 

(ix) The terms of any fina1 or 
temporary order issued under section 8 
of the FDIA or of any written agreement 
executed by the FDIC, the terms of any 
condition imposed in writing by the 
FDIC in connection with the grant of an 
application or request, certain unsafe or 
unsound practices or breaches of 
fiduciary duty, or any law or regulation 
not otherwise provided herein pursuant 
to 12 U.S.C. 1818(i)(2); 

(2) By the Board of Governors against 
institutions, institution-affiliated parties, 
and certain other persons for which it is 
the appropriate Agency for any violation 
of: 

(i) Any provision of the Bank Holding 
Company Act of 1956, as amended 
(“BHCA”), or any order or regulation 
issued thereunder, pursuant to 12 U.S.C. 
1847(b) and (d); 

(ii) Sections 19, 22 and 23 of the FRA, 
or any regulation or order issued 
thereunder and certain unsafe or 
unsound practices or breaches of 
fiduciary duty, pursuant to 12 U.S.C. 504 
and 505; 

(iii) Section 9 of the FRA pursuant to 
12 U.S.C. 324; 

(iv) Section 106(b) of the BHCA 
Amendments of 1970 and certain unsafe 
or unsound practices or breaches of 
fiduciary duty, pursuant to 12 U.S.C. 
1972(2)(F); 

(v) Any provision of the CBCA, or any 
regulation or order issued thereunder 
and certain unsafe or unsound practices 
or breaches of fiduciary duty, pursuant 
to 12 U.S.C. 1817(j)(16); 

(vi) Any provision of ILSA, or any 
rule, regulation or order issued 
thereunder, pursuant to 12 U.S.C. 3909; 

(vii) Any provision of the IBA, or any 
rule, regulation or order issued 
thereunder, pursuant to 12 U.S.C. 3108; 

(viii) Certain provisions of the 
Exchange Act, pursuant to section 21B 
of the Exchange Act (15-U.S.C. 78u-2; 

(ix) Section 1120 of FIRREA (12 U.S.C. 
3349), or any order or regulation issued 
thereunder, pursuant to 12 U.S.C. 3349; 
and 





{x) The terms of any final or 
temporary order issued under section 8 


connection with the grant of an 
application or request, and certain 
unsafe or unsound practices or breaches 


of fiduciary duty or law or regulation not - 


otherwise provided herein pursuant to 
12 WS.C, 1818{i)[2); 

{3}. By the NCUA against institutions 
and institution-affiliated parties for 
which it is the appropriate Agency for 
any violation of: 

{i) Section 202 of the FCUA, pursuant 
to 12 U.S.C. 1782{a); 

{ii) Section 1120 of FIRREA [12 U.S.C. 
3349}, or any order or regulation issued 
oer pursuant to 12 U.S.C. 3349; 
an 

(iii) The terms of any final or 
temporary order issued under section 
206 of the FCUA or any written 
agreement executed by the NCUA, any 
condition imposed in writing by the 
NCUA in connection with the grant of 
an application or request, certain unsafe 
or unsound practices or breaches of 
fiduciary duty, or any law or regulation 
not otherwise provided herein, pursuant 
to 12 U.S.C. 1786{k); 

(4) By the OCC against institutions, 
institution-affiliated parties, and certain 
other persons for which it is the 
appropriate Agency for any violation of: 

{ij Any provision of law referenced in 
12 U.S.C. 83, or any regulation issued 
thereunder, and certain unsafe or 
unsound practices and breaches of 
fiduciary duty, pursuant to 12 U.S.C. 93; 

{ii) Sections 22 and 23 of the FRA, or 
any regulation issued thereunder, and 
certain unsafe or unsound practices and 
breaches ef fiduciary duty, pursuant to 
12 USC. 504 and 505; 

(iii) Section 106(b) of the BHCA 
Amendments of 1970, pursuant to 12 
U.S.C. 1972(2){f); 

{iv} Any provision of the CBCA, or 
any regulation or order issued 
thereunder, and certain unsafe or 
unsound practices and breaches of 
fiduciary duty, pursuant to 12 U.S.C. 
1817{j}{26}; 

(v) Any provision of ILSA, or any rule, 
regulation or order issued thereunder, 
pursuant to 12 U.S.C. 3909; 

{vi} Any provision of the IBA, or any 
rule, regulation or order issued 
thereunder, pursuant to 12 U.S.C. 3108; 

(vii) Section 5211 of the Revised 
Statutes {12 U.S.C. 161), pursuant to 12 
U.S.C. 164, 

{viii) Certain provisions of the 
Exchange Act, pursuant to section 21B 
of the Exchange Act (15 U.S.C. 78u-2}; 


(ix) Section 1120 of FIRREA {12 U.S.C. 
3349), or any order or regulation issued 
een pursuant to 12 U.S.C. 3349; 
an 

{09 The terms of any final or 
temporary order issued under section 8 
of the FDIA or any written agreement 
executed by the OCC, the terms of any 
condition imposed in writing by the 
OCC in connection with the grant of an 
application or request, certain unsafe or 
unsound practices, breaches of fiduciary 
duty, or any law or regulation not 
otherwise provided herein, pursuant to 
12 US.C. 1818{i}{2}; and 

{5) By the OTS against institutions, 
institution-affiliated parties, and certain 
other persons for which it is the 
appropriate Agency for any violation of: 

(i) Section 5 of the Home Owners 
Loan Act {“HOLA") or any regulation or 
order issued thereunder, pursuant to 12 
U.S&. 1464 {d), {s) and {v); 

(ii) Section 9 of the HOLA or any 
regulation or order issued thereunder, 
pursuant to 12 U.S.C. 1467{d); 

(iii) Section 10 of the HOLA, pursuant 
to 12 U.S.C. 1467a(i) and {1} 

{iv} Any provisions of the CBCA any 
regulation or order issued thereunder or 
certain unsafe or unsound practices or 
breaches of fiduciary duty, pursuant to 
12 U.S.C. 1617{j}(16): 

(v) Sections 22(h) and 23 of the FRA, 
or any regulation issued thereunder or 
certain unsafe or unsound practices or 
breaches of fiduciary duty, pursuant to 
12 U.S.C. 1468; 

(vi) Certain provisions of the 
Exchange Act, pursuant to section 21B 
of the Exchange Act (15 U.S.C. 78u-2}; 

{vii) Section 1120 of FIRREA (12 U.S.C. 
3349), or any order or regulation issued 
—— pursuant to 12 U.S.C. 3349; 


{viii) The terms of any final or 
temporary order issued or enforceable 
pursuant to section 6 of the FDIA or of 
any written agreement executed by the 
OTS, the terms of any conditions 
imposed in writing by the OTS in 
connection with the grant of an 
application or request, certain unsafe or 
unsound practices or breaches of 
fiduciary duty, or any jaw or regulation 
not otherwise provided herein pursuant 
to 12 U.S.C. 1818{i}{2). 

(f) This subpart also applies to all 
other adjudications required by statute 
to be determined on the record after 
opportunity for an agency hearing, 
unless otherwise specifically 
for in each Agency's Local Rules. 


§__.2 Rules of construction. 


For purposes of this subpart: 
(a) Any term in the singular includes 
the plural, and the plural includes the 
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singular, if such use would be 
appropriate; 

{b) Any use of a masculine, feminine, 
or neuter gender encompasses all three, 
if such use would be appropriate; 

(c) The term counsel includes a non- 
attorney representative; and 

(d) Uniess the context requires 
otherwise, a party's counsel of record, if 

any, may, on behalf of that party, take 
an action required to be taken by the 
party. 
§___.3._ Definitions. 


For purposes of this subpart, unless 
explicitly stated to the contrary: 

{a) Administrative law judge means 
one who presides at an administrative 
hearing under authority set forth at 5 
U.S.C. 556. 

(b) Adjudicatory proceeding means a 
proceeding conducted pursuant to these 
rules and leading to the formulation of a 
final order other than a regulation 

(c) Agency means: 

(1) The FDIC in the case of a State 
nonmember bank {except a District 
bank), or a foreign bank having an 
insured branch; 

(2) The Board of Governors in the case 
of any State member insured bank 
(except a District bank), any branch or 

agency of a foreign bank with respect to 
any provision of the FRA (12 U.S.C. 221 
et seq.), which is made applicable under 
the IBA (12 USC 3101 et seg.), any 
foreign bank which does not operate as 
an insured branch, any agency or 
commercial lending company other than 


authority given to the Board of 
Governors under section 7{c)(1) of the 
IBA (12 U.S.C. 3105(b)(1)), including such 

s under the Depository 
Institutions Supervisory Act, and any 
bank holding company and any 
subsidiary of a bank holding company 
(other than a bank) as those terms are » 
defined by the BHCA (12 U.S.C. 1841 et 
seq.); 

(3) The NCUA in the case of any | 
Federal credit union as defined in 
section 101(1) of the FCUA {12 U-S.C. 
1752(1)), and any insured credit union 
(as defined in section 101(7) of the 
FCUA {12 U.S.C. 1752(7}); 

(4) The OCC in the case of any 
national banking association, any 
District bank, or any Federal branch or 
agency of a foreign bank; 

(5) The’OTS in the case of any savings 
association or any savings and joan 
holding company, any subsidiary {other 
than a bank or subsidiary of that bank) 
of a savings and loan holding company, 
any service corporation of a savings 
association, and any subsidiary of such 
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service corporation, whether wholly or 
partly owned. 

(d) Agency Head means: 

(1) In the case of the FDIC, the Board 
of Directors of the FDIC, or its designee; 

(2) In the case of the Board of 
Governors, the Board of Governors of 
the Federal Reserve System or its 
designee; 

(3) In the case of the NCUA, the 
National Credit Union Administration 
Board, or its designee; 

(4) In the case of the OCC, the 
Comptroller of the Currency or his or her 
designee; and : 

(5) In the case of the OTS, the Director 
of OTS or his or her designee. 

(e) Decisional employee means any 
member of the Agency's or 
administrative law judge's staff who has 
not engaged in an investigative or ; 
prosecutorial role in a proceeding and 
who may assist the Agency or the 
administrative law judge, respectively, 
in preparing orders, recommended 
decisions, decisions, and other 
documents under the Uniform Rules. 

(f) Enforcement Counsel means any 
individual who files a notice of 
appearance as counsel on behalf of the 
Agency in an adjudicatory proceeding. 

(g) Final order means an order issued 
by the Agency with or without the 
consent of the affected institution or the 
institution-affiliated party, that has 
become final, without regard to the 
pendency of any petition for 
reconsideration or review. 

(h) Institution includes: 

(1) Any bank as that term is defined in 
section 3(a) of the FDIA (12 U.S.C. 
1813{a)); 

(2) Any bank holding company or any 
subsidiary (other than a bank) of a bank 
holding company as those terms are 
defined in the BHCA (12 U.S.C. 1841 et 
seq); 

(3) Any Federal credit union as that 
term is defined in section 101(1) of the 
FCUA (12 U.S.C. 1752(1)); 

(4) Any insured state credit union as 
that term is defined in section 101(7) of 
the FCUA (12 U.S.C 1752{7)); 

(5) Any savings association as that 
term is defined in section 3({b) of the 
FDIA (12 U.S.C. 1813(b)), any savings 
and loan holding company or any 
subsidiary thereof (other than a bank) as 
those terms are defined in section 10{a) 
of the HOLA (12 U.S.C. 1467(a)); 

(6) Any organization operating under 
section 25 of the FRA (12 U.S.C. 601 et 
seq.); 

(7) Any foreign bank or company to 
which section 8 of the IBA (12 U.S.C. 
3106), applies or any subsidiary (other 
than a bank) thereof; and 


(8) Any Federal agency as that term is 
defined in section 1(b) of the IBA (12 
U.S.C. 3101(5)). 

(i) Institution-affiliated party means: 

(1) Any institution-affiliated party as 
that term is defined in section 3(u) of the 
FDIA (12 U.S.C. 1813(u)); and 

(2) Any institution-affiliated party as 
that term is defined in section 206(r) of 
the FCUA (12 U.S.C. 1786(r)). 

(j) Local Rules means those rules 
which are promulgated by an Agency in 
the subparts of this part excluding 
subpart A and which may contain some 
or all of the following: 

(1) Procedures for formal enforcement 
actions that fewer than four of the five 
Agencies may have the authority to 
issue; 

(2) Procedures for informal 

which are not required to 
& conducted in accordance with the 
Administrative Procedure Act (“APA”); 

(3) Procedures which supplement the 
Uniform Rules in subpart A of this part; 
and 

(4) Internal procedures for processing 
administrative enforcement actions and 
sanctions particular to each Agency. 

(k) Office of Financial Institution 
Adjudication (“OFIA") means the 
executive body charged with overseeing 
the administration of administrative 
enforcement proceedings for the 
Agencies. 

(l) Party means the Agency and any 
person named as a party in any notice. 

(m) Person means an individual, sole 
proprietor, partnership, corporation, 
unincorporated association, trust, joint 
venture, pool, syndicate, agency or other 
entity or organization, including an 
institution as defined in paragraph (h) of 
this section. 

(n) Respondent means any party other 
than the Agency. 

(o} Uniform Rules means those rules 
in subpart A of this part that pertain to 
the types of formal administrative 
enforcement actions common to at least 
four of the five Agencies. 

(p) Violation includes any action 
(alone or with another or others) for or 
toward causing, bringing about, 
participating in, counseling, or aiding or 
abetting a violation. 

§____.4 Authority of Agency Head. 

The Agency Head may, at any time 
during the pendency of a proceeding 
perform, direct the performance of, or 
waive performance of, any act which 
could be done or ordered by the 
administrative law judge. 


§____.5 Authority of the administrative 
law judge. 

(a) General rule. All proceedings 
governed by this part shall be conducted 


27807 
in accordance with the provisions of 
Chapter 5 of Title 5-of the United States 
Code. The administrative law judge 
shall have all powers necessary to 
conduct a proceeding in a fair and 
impartial manner and to avoid 
unnecessary delay. 

(b) Powers. The administrative law 
judge shall have all powers necessary to 
conduct the proceeding in accordance 
with paragraph (a) of this section, 
including the following powers: 

(1) To administer oaths and 
affirmations; 

(2) To issue subpoenas, subpoenas 
duces tecum, and protective orders, as 
authorized by this part, and to quash or 
modify any such subpoenas and orders; 

(3) To receive relevant evidence and 
to rule upon the admission of evidence 
and offers of proof; 

(4).To take or cause depositions to be 
taken as authorized by this subpart; 

(5) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(6) To hold scheduling and/or pre- 
hearing conferences as set forth in 
§ 31; 

(7) To consider and rule upon all 
procedural and other motions 
appropriate in an adjudicatory 
proceeding, provided that only the 
Agency Head shall have the power to 
grant any motion to dismiss the 


_ proceeding or to decide any other 


motion that results in a final 
determination of the merits of the 
proceeding; 

(8) To prepare and present to the 
Agency Head a recommended decision 
as provided herein; 

(9) To recuse himself or herself by 
motion made by a party or on his or her 
own motion; 

(10) To establish time, place and 
manner limitations on the attendance of 
the public and the media for any public 
hearing; and 

(11) To do all other things necessary 
and appropriate to discharge the duties 
of a presiding officer. 

§__.6 Appearance and practice in 
adjudicatory proceedings. 

(a) Appearance before an Agency or 
an administrative law judge—{1) By 
attorneys. Any member in good standing 
of the bar of the highest court of any 
state, commonwealth, possession, 
territory of the United States, or the 
District of Columbia may represent 
others before the Agency if such 


attorney is not currently suspended or 
= from practice before the 


(2) By non-attorneys. An individual 
may appear on his or her own behalf; a 
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member of a partnership may represent 
the partnership; a duly authorized 
officer, director, or employee of any 
government unit, agency, institution, 
corporation or authority may represent 
that unit, agency, institution, corporation 
or authority if such officer, director, or 
employee is not currently suspended or 
debarred from practice before the 
Agency. 

(3) Notice of appearance. Any 
individual acting as counsel on behalf of 
a party, including the Agency, shall file 
a notice of appearance with the OFIA at 
or before the time that individual 
submits papers or otherwise appears on 
behalf of a party in the adjudicatory 
proceeding. Such notice of appearance 
shall include a written declaration that 
the individual is currently qualified as 
provided in paragraph (a)(1) or (a){2) of 
this section and is authorized to 
represent the particular party. By filing a 
notice of appeafance on behalf of a 
party in an adjudicatory proceeding, the 
counsel thereby agrees, and represents 
that he or she is authorized, to accept 
service on behalf of the represented 
party. 

(b) Sanctions. Dilatory, obstructionist, 
egregious, contemptuous or 
contumacious conduct at any phase of 
any adjudicatory proceeding may be 
grounds for exclusion or suspension of 
counsel from the proceeding. 


§ 7 Good faith certification. 


(a) General requirement. Every filing 
or submission of record following the 
issuance of a notice shall be signed by 
at least one counsel of record in his or 
her individual name and shall state that 
counsel's address and telephone 
number. A party who acts as his or her 
own counsel shall sign his or her 
individual name and state his or her 
address and telephone number on every 
filing or submission of record. 

(b) Effect of signature. (1) The 
signature of counsel or a party shall 
constitute a certification that: The 
counsel or party has read the filing or 
submission of record; to the best of his 
or her knowledge, information, and 
belief formed after reasonable inquiry, 
the filing or submission of record is well- 
grounded in fact and is warranted by 
existing law or a good faith argument for 
the extension, modification, or reversal 
of existing law; and the filing or 
submission of record is not made for any 
improper purpose, such as to harass or 
to cause unnecessary delay or needless 
increase in the cost of litigation. 

(2) If a filing or submission of record is 
not signed, the administrative law judge 
shall strike the filing or submission of 
record, unless it is signed promptly after 


the omission is called to the attention of 
the pleader or movant. 

(c) Effect of making oral motion or 
argument. The act of making any oral 
motion or oral argument by any counsel 
or party constitutes a certification that 
to the best of his or her knowledge, 
information, and belief formed after 
reasonable inquiry, his or her 
statements are well-grounded in fact 
and are warranted by existing law or a 
good faith argument for the extension, 
modification, or reversal of existing law, 
and are not made for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of litigation. 


§___.8 Conflicts of interest. 

(a) Conflict of interest in 
representation. No person shall appear 
as counsel for another person in an 
adjudicatory proceeding if it reasonably 
appears that such representation may be 
materially limited by that counsel’s 
responsibilities to a third person or by 
the counsel's own interests. The 
administrative law judge may take 
corrective measures at any stage of a 
proceeding to cure a conflict of interest 
in representation, including the issuance 
of an order limiting the scope of 
representation or disqualifying an 
individual from appearing in a 
representative capacity for the duration 
of the proceeding. 

(b) Certification and waiver. If any 
person appearing as counsel represents 
two or more parties to an adjudicatory 
proceeding or a party and an institution 
to which notice of the proceeding must 
be given, counsel must certify in writing 
at the time of filing the notice of 
appearance required by § ____6{a): 

(1) That the counsel has personally 
and fully discussed the possibility of 
conflicts of interest with each such party 
or institution; 

(2) That each such party or institution 
has advised its counsel that to its 
knowledge there is no existing or 
anticipated material conflict between its 
interests and the interests of others 
represented by the same counsel or his 
or her firm; and 

(3) That each such party or institution 
waives any right it might otherwise have 
had to assert any known conflicts of 
interest or to assert any non-material 
conflicts of interest during the course of 
the proceeding. 

§___.9 Ex parte Communications. 

(a) Definition—{1) Ex parte 
communication means any material oral 
or written communication concerning 
the merits of an adjudicatory proceeding 
that was neither on the record nor on 
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reasonable prior notice to all parties 
that takes place between: 

(i) A party, his or her counsel, or 
another person interested in the 
proceeding; and 

(ii) The administrative law judge 
handling that proceeding, the Agency 
Head or a decisional employee. 

(2) Exception. A request for status of 
the proceeding does not constitute an ex 
parte communication. . 

(b) Prohibition of ex parte 
communications. From the time the 
notice is issued by the Agency Head 


- until the date that the Agency Head 


issues its final decision pursuant to 

§ 40(c), no party, interested 
person or counsel therefor shall 
knowingly make or cause to be made an 
ex parte communication concerning the 
merits of the proceeding to the Agency 
Head, the administrative law judge, or a 
decisional employee. The Agency Head, 
administrative law judge, or decisional 
employee shall not knowingly make or 
cause to be made to a party, or any 
interested person or counsel therefor, an 
ex parte communication relevant to the 
merits of a proceeding. 

(c) Procedure upon occurrence of ex 
parte communication. If an ex parte 
communication is received by the 
administrative law judge, the Agency 
Head or other person identified in 
paragraph (a) of this section, that person 
shall cause all such written 
communications (or, if the 
communication is oral, a memorandum 
stating the substance of the 
communication) to be placed on the 
record of the proceeding and served on 
all parties. All other parties to the 
proceeding shall have an opportunity, 
within ten days of receipt of service of 
the ex parte communication to file 
responses thereto and to recommend 
any sanctions, in accordance with 
paragraph (d) of this section, that they 
believe to be appropriate under the 
circumstances. 

(d) Sanctions. Any party or his or her 
counsel who makes a prohibited ex 
parte communication, or who 
encourages or solicits another to make 
any such communication, may be ~ 


- subject to any appropriate sanction or 


sanctions imposed by the Agency Head 
or the administrative law judge 
including, but not limited to, exclusion 
from the proceedings.and an adverse 
ruling on the issue which is the subject 
of the prohibited communication. 


§ 10 Filing of papers. 

(a) Filing. Any papers required to be 
filed, excluding documents produced in 
response to a discovery request 
pursuant to §§ ____.25.and..26 shall 
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be filed with the OFIA, except as 
otherwise provided. 

(b) Manner of filing. Unless otherwise 
specified by the Agency Head or the 
administrative law judge, filing may be 
accomplished by: (1) Personal service; 

(2) Delivering the papers to a reliable 
commercial courier service, overnight 
delivery service, or to the U.S. Post 
Office for Express Mail delivery; 

(3) Mailing the papers by first class, 
registered, or certified mail; or 

(4) Transmission by electronic media, 
only if expressly authorized, and upon 
any conditions specified, by the Agency 
Head or the administrative law judge. 
All papers filed by electronic media 
shall also concurrently be filed in 
accordance with paragraph (c) of this 
section as to form. 

(c) Formal requirements as to papers 
filed—{1) Form. All papers filed must set 
forth the name, address, and telephone 
number of the counsel or party making 
the filing and must be accompanied by a 
certification setting forth when and how 
service has been made on all other 
parties. All papers filed must be double- 
spaced and printed or typewritten on 
8% x 11 inch paper, and must be clear 
and legible. 

(2) Signature. All papers must be 
dated a signed as provided in 


(3) Cantion, All papers filed must 
include at the head thereof, or on a title 
page, the name of the Agency and of the 
filing party, the title and docket number 
of the proceeding, and the subject of the 
particular penee: 

(4) Number of copies. Unless 
otherwise specified by the Agency _- 
Head, or the administrative law judge, 
an original and one copy of all 
documents and papers shall be filed, 
except that only one copy of transcripts 


of testimony and exhibits shall be filed. _ 


§ 11 Service of papers. 

(a) By the parties. Except as 
otherwise provided, a party filing papers 
shall serve a copy upon the counsel of 
record for all other parties to the 
proceeding so represented, and upon 
any party not so represented. 

(b) Method of service. Except as 
provided in paragraphs (c){2) and (d) of 
this section, a serving party shall use 
one or more of the following methods of 
service: 

(1) Personal service; 

(2) Delivering the papers to a reliable 
commercial courier service, overnight 
delivery service, or to the U.S. Post 
Office for Express Mail delivery; 

(3) Mailing the papers by first class, 
registered, or certified mail; or 

(4) Transmission by electronic media, 
only if the parties mutually agree. Any 


‘ 


papers served by electronic media shall 
also concurrently be served in 
accordance with the requirements of 

§ 10{c) as to form. 

(c) By the Agency Head or the 
administrative law judge. (1) All papers 
required to be served by the Agency 
Head or the administrative law ju 
upon a party who has appeared in the 
proceeding through a counsel of record, 
shall be served by any means specified 
in perme fh (b) of this section. 

(2) If a party has not appeared in the 
proceeding through counsel, the Agency 
Head or the administrative law judge 
shall make service by any of the 
following methods: 

(i) By personal service; 

(ii) By delivery to a person of suitable 
age and discretion at the party’s 
residence; 

(iii) By registered or certified mail 
addressed to the party’s last known 
address; or 

(iv) By any other method reasonably 
calculated to give actual notice. 

(d) Subpoenas. Service of a subpoena 
may be made by personal service, by 
delivery to an agent, by delivery to a 
person of suitable age and discretion at 
the subpoenaed person’s residence, by: 
registered or certified mail addressed to 
the person’s last known address, or in 
such other manner as is reasonably 
calculated to give actual notice. 

(e) Area of service. Service in any 
state, territory, possession of the United 
States, or the District of Columbia, on 
any person or company doing business 
in any state, territory, possession of the 
United States, or the District of 
Columbia, or on any person as 
otherwise provided by law, is effective 
without regard to the place where the 
hearing is held, provided that if service 
is made on a foreign bank in connection 
with an action or proceeding involving 
one or more of its branches or agencies 
located in any state, territory, 
possession of the United States, or the 
District of Columbia, service shall be 
made on at least one branch or agency 
so involved. 


§ 12 Construction of time limits. 

(a) General rule. In computing any 
period of time prescribed by this 
subpart; the date of the act or event 
from which the designated period of 
time begins to run is not included. The 
last day so computed is included unless 
it is a Saturday, Sunday, or Federal 
holiday. When the last day is a 
Saturday, Sunday, or Federal holiday, 
the period runs until the end of the next 
day that is not a Saturday, Sunday, or 
Federal holiday. Intermediate 
Saturdays, Sundays, and Federal 
holidays are included in the 


computation of time, except that, when __ 
the time period within which an act is to 
be performed is ten days or less, 
intermediate Saturdays, Sundays, and 
Federal holidays are not included. 

(b) When papers are deemed to be 
filed or served. (1) Filing and service are 
deemed to be effective: 

(i) In the case of personal service or 
same day commercial courier delivery, 
upon actual service; 

(ii) In the case of overnight 
commercial delivery service, U.S. 
Express Mail delivery, or first class, 
registered, or certified mail, upon 
deposit in or delivery to an appropriate 
point of collection; 

(iii) In the case of transmission by 
electronic media, as specified by the 
authority receiving the filing, in the case 
of filing, and as agreed among the 
parties, in the case of service. 

(2) The effective filing and service 
dates specified in paragraph (b}(1) of 
this section may be modified by the 
Agency Head or administrative law 
judge in the case of filing or by 
agreement of the parties in the case of 
service. 

(c) Calculation of time for service and 
filing of responsive papers. Whenever a 
time limit is measured by a prescribed 
period from the service of any notice or 
paper, the applicable time limits are 
calculated as follows: 

(1).If service is made by first class, 
registered or certified mail, add three 
days to the prescribed period; 

(2) If service is made by express mail 
or overnight delivery service, add one 
day to the prescribed period; 

(3) If service is made by electronic 
media transmission, add one day to the 
prescribed period, unless otherwise 
determined by the Agency Head or the 
administrative law judge in the case of 
filing, or by agreement among the 
parties in the case of service. 


§ 13 Change of time limits. 


Except as otherwise provided by law, 
the administrative law judge may, for 
good cause shown, extend the time 
limits prescribed by these uniform Rules 
or by any notice or order issued in the 
proceedings. After the referral of the 
case to the Agency Head pursuant to 
§ 38, the Agency Head may grant 
extensions of the time limits for good 
cause shown. Extensions may be 
granted at the motion of a party or on 
the Agency Head’s or the administrative 
law judge’s own motion efter notice and 
opportunity to respond is afforded all 
nonmoving parties. 





' 27810 


§ 14 Witness fees and expenses. 
Witnesses subpoenaed for testimony 
or depositions shall be paid the same 
fees for attendance and mileage as are 
paid in the United States district courts 
in proceedings in which the United 
States is a party, provided that, in the 
case of a discovery subpoena addressed 
to a party, no witness fees or mileage 
need be paid. Fees for witnesses shall 
be tendered in advance by the party 
requesting the subpoena, except that 
fees and mileage need not be tendered 
in advance where the Agency is the 
party requesting the subpoena. The 
Agency shall not be required to pay any 
fees to, or expenses of, any witness not 
subpoenaed by the Agency. 


§ 15 Opportunity for informal 
settiement. 


Any respondent may, at any time in 
the proceeding, unilaterally submit to 
Enforcement Counsel written offers or 
proposals for settlement of a proceeding, 
without prejudice to the rights of any of 
the parties. No such offer or proposal 
shall be made to any Agency 
representative other than Enforcement 
Counsel. Submission of a written 
settlement offer does not provide a basis 
for adjourning or otherwise delaying all 
or any portion of a proceeding under 
this part. No settlement offer or 
proposal, or any subsequent negotiation 
or resolution, is admissible as evidence 
in any proceeding. 

§ 16 Agency’s right to conduct 
examination. 

Nothing contained in this subpart 
limits in any manner the right of the 
Agency to conduct any examination, 
inspection, or visitation of any 
institution or institution-affiliated party, 
or the right of the Agency to conduct or 
continue any form of investigation 
authorized by law. 


§ 17 Collateral attacks on 
adjudicatory proceeding. 

If an interlocutory appeal or collateral 
attack is brought in any court 
concerning all or any part of an 
adjudicatory proceeding, the challenged 
adjudicatory proceeding shall continue 
without regard to the pendency of that 
court proceeding. No default or other 
failure to act as directed in the 
adjudicatory proceeding within the 
times prescribed in this subpart shall be 
excused based on the pendency before 


any court of any interlocutory appeal or 
collateral attack. 


§____.18 Commencement of proceeding 
and contents of notice. 


(a) Commencement of proceeding. (1) 
(i) Except for change-i -in-control 
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FDIA, 12 U.S.C. 1817(j)(4), a proceeding 
governed by this subpart is commenced 
by issuance of a notice by the Agency 
Head. 

{ii) The notice must be served by the 
Agency Head upon the respondent and 
given to any other appropriate financial 
institution supervisory authority where 
required by law. 

(iii) The notice must be filed with the 
OFIA. 

(2) Change-in control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817{j)(4)) commence with the 
issuance of an order by the Agency 
Head. 

(b) Contents of notice. The notice 
must set forth: 

(1) The legal authority for the 
proceeding and for the Agency's 
jurisdiction over the proceeding; 

(2) A statement of the matters of fact 
or law showing that the Agency is 
entitled to relief; 

(3) A proposed order or prayer for an 
order granting the requested relief; 

(4) The time, place, and nature of the 
hoon $* required by law or regulation; 
5) The time within which to file an 
answer as required by law or regulation; 

(6) The time within which to request a 
— as required by law or regulation; 
an 

(7) The answer and/or request for a 
hearing shall be filed with OFIA. 


§ 19 Answer. 

(a) When. Within 20 days of service of 
the notice, respondent shall file an 
answer as designated in the notice. In a 
civil money penalty proceeding, 
respondent shall also file a request for a 
hearing within 20 days of service of the 
notice. 

(b) Content of answer. An answer 
must specifically respond to each 
paragraph or allegation of fact 
contained in the notice and must admit, 
deny, or state that the party lacks 
sufficient information to admit or deny 
each allegation of fact. A statement of — 
lack of information has the effect of a 
denial. Denials must fairly meet the 
substance of each allegation of fact 
denied; general denials are not 
permitted. When a respondent denies 
part of an allegation, that part must be 
denied and the remainder specifically 
admitted. Any allegation of fact in the 
notice which is not denied in the answer 
must be deemed admitted for purposes 
of the proceeding. A respondent is not 
required to respond to the portion of a 
notice that constitutes the prayer for 
relief or proposed order. The answer 
must set forth affirmative defenses, if 
any, asserted by the respondent. 

{c) Default. —(1) Effect of failure to 
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an answer required by this section 
within the time provided constitutes a 
waiver of his or her right to appear and 
contest the allegations in the notice. If 
no timely answer is filed, the 
administrative law judge, upon motion 
of the Enforcement Counsel and, 
without further or notice to 
the respondent, shall file with the 
Agency Head a recommended decision 
containing the findings and the relief 
sought in the notice. Any final order 
issued by the Agency Head based upon 
a respondent's failure to answer is 
deemed to be an order issued upon 
consent. 

(2) Effect of failure to request a 
hearing in civil money penalty 
proceedings. If respondent fails to 
request a hearing as required by law 
within the time provided, the notice of 
assessment constitutes a final and 
unappealable order. 

§__.20 Amended pleadings. 

(a) Amendments. The notice or 
answer may be amended or 
supplemented at any stage of the 
proceeding by leave of the 
administrative law judge. Such leave . 
will be freely given. The respondent 
shall answer an amended notice within 
the time remaining for the respondent's 
answer to the original notice, or within 
ten days after service of the amended 
notice, whichever period is longer, 
unless the Agency Head or 
administrative law judge orders 
otherwise for good cause shown. 

(b) Amendments to conform to the 
evidence. When issues not raised in the 
notice or answer are tried at the hearing 
by express or implied consent of the 
parties, they will be treated in all 
respects as if they had been raised in 
the notice or answer, and no formal 
amendments are required. If evidence is 
objected to at the hearing on the ground 
that it is not within the issues raised by 
the notice or answer, the administrative 
law judge may allow the notice or 
answer to be amended and will do so 
freely when the determination of the 
merits of the action is served thereby 
and the objecting party fails to satisfy 
the administrative law judge that the 
admission of such evidence would 
unfairly prejudice that party’s action or 
defense upon the merits. The 
administrative law judge may grant a 
continuance to enable the objecting 
party to meet such evidence. 


§ 21 Failure to appear. 


Failure of a respondent to appear in 
person at the hearing or by a duly 
authorized counsel constitutes a waiver 
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deemed an admission of the facts as 
alleged and consent to the relief sought 
in the notice. Without further 
proceedings or notice to the respondent, 
the administrative law judge shall file 
with the Agency Head a recommended 
decision containing the findings and the 
relief sought in the notice. 


§____.22 Consolidation and severance 
of actions. 

(a) Consolidation. (1) On.the motion of 
any party, or on the administrative law 
judge's own motion, the administrative 
law judge may consolidate, for some or 
all purposes, any two or more 
proceedings, if each such proceeding 
involves or arises out of the same 
transaction, occurrence or series of 
transactions or occurrences, or involves 
at least one common respondent or a 
material common question of law or 
fact, unless such consolidation would 
cause unreasonable delay or injustice. 

(2) In the event of consolidation under 
paragraph (a)(1) of this section, 
appropriate adjustment to the 
prehearing schedule must be made to 
avoid unnecessary expense, 
inconvenience, or delay. 

(b) Severance. The administrative law 
judge may, upon the motion of any 
party, sever the proceeding for separate 
resolution of the matter as to any 
respondent only if the administrative 
law judge finds that: 

(1) Undue prejudice or injustice to the 
moving party would result from not 
severing the proceeding; and 

(2) Such undue prejudice or injustice 
would outweigh the interests of judicial 
economy and expedition in the complete 
and final resolution of the proceeding. 


§__.23 Motions. 

(a) Jn writing. (1) Except as otherwise 
provided herein, an application or 
request for an order or ruling must be 
made by written motion. 

(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise 
directed by the administrative law 
judge. Written memoranda, briefs, 
affidavits or other relevant material or 
documents may be filed in support of or 
in opposition to a motion. 

(b) Oral motions. A motion may be 
made orally on the record unless the 
administrative law judge directs that 
such motion be reduced to writing. 

(c) Filing of motions. Motions must be 
filed with the administrative law judge, 
but upon the filing of the recommended 
decision, motions must be filed with the 
Agency Head. 


(d) Responses. (1) Except as otherwise 
provided herein, within ten days after 
service of any written motion, or within 
such other period of time as may be 
established by the administrative law 
judge or the Agency Head, any party 
may file a written response to a motion. 
The administrative law judge shall not 
rule on any oral or written motion 
before each party has had an 
opportunity to file a response. 

(2) The failure of a party to oppose a - 
written motion or an oral motion made 
on the record is deemed a consent by 
that party to the entry of an order 
substantially in the form of the order 
accompanying the motion. 

(e) Dilatory motions. Frivolous, 
dilatory or repetitive motions are 
prohibited. The filing of such motions 
may form the basis for sanctions. 

(f)} Dispositive motions. Dispositive 
motions are governed by §§ 29 
and 30. 


§___.24 Scope of document discovery. 

(a) Limits on discovery. (1) Parties to 
proceedings under this subpart may 
obtain document discovery through the 
production of documents, including 
writings, drawings, graphs, charts, 
photographs, recordings, and other data 
compilations from which information 
can be obtained, or translated, if 
necessary, by the parties through 
detection devices into reasonably 
usable form. 

(2) Discovery by use of deposition is 
governed by the Local Rules of each 
Agency. 

(b) Relevance. Parties may obtain 
document discovery regarding any 
matter, not privileged, which has 
material relevance to the merits of the 
pending action. It is not a ground for 
objection that the information sought 
will be inadmissible at the hearing if the 
information sought appears reasonably 
calculated to lead to discovery of 
admissible evidence. The request may 
not be unreasonable, oppressive, 
excessive in scope or unduly 
burdensome. 

(c) Privileged matter. Privileged 
documents are not discoverable. 
Privileges include the attorney-client 
privilege, work-product privilege, any 
government's or government agency’s 
deliberative-process privilege, and any 
other privileges the Constitution, any 
applicable act of Congress, or the 
principles of common law provide. 

(d) Time limits. All discovery, 
including all responses to discovery 
requests, shall be completed at least 20 
days prior to the date scheduled for the 
commencement of the hearing, except as 
provided in the Local Rules. No 
exceptions to this time limit shall be 


permitted, unless the administrative law 
judge finds on the record that good 
cause exists for waiving the 
requirements of this paragraph. 


§_.25 Request for document 
discovery from parties. 

(a) General rule. Any party may serve 
on any other party a request to produce 
for inspection any discoverable 
documents which are in the possession, 
custody, or control of the party upon 
whom the request is served. The request 
must identify the documents to be 
produced either by individual item or by 
category, and must describe each item 
and category with reasonable 
particularity. Documents must be 
produced as they are kept in the usual 
course of business and shall be 
organized to correspond with the 
categories in the request. 

(b) Production or copying. The request 
must specify a reasonable time, place, 
and manner for production and 
performing any related acts. In lieu of 
inspecting the documents the requesting 
party may specify that all or some of the 
responsive documents are to be copied 
and the copies delivered to the 
requesting party. If copying of fewer 
than 250 pages is requested, the party to 
whom the request is addressed shall 
bear the cost of copying and shipping 
charges. If more than 250 pages of 
copying is requested, the requesting 
party shall pay for copying, unless the 
parties agree otherwise, at the current 
per-page copying rate imposed by each 
agency’s rules implementing the 
Freedom of Information Act (5 U.S.C. 
552a) plus the cost of shipping. 

(c) Obligation to update responses. A 
party who has responded to a discovery 
request with a response that was 
complete when made is not required to 
supplement the response to include 
documents thereafter acquired, unless 
the responding party learns that: 

(1) The response was materially 
incorrect when made; or 

(2) The response, though correct when 
made, is no longer true and a failure to 
amend the response is, in substance, a 
knowing concealment. 

(d) Motions to limit discovery. (1) Any 
party that objects to a discovery request 
may, within ten days of being served 
with such request, file a motion in 
accordance with the provisions of 
§ ____.23 to revoke or otherwise limit 
the request. If an objection is made to 
only a portion of an item or category in 
a request, the portion objected to shall 
be specified. Any objections not made in 
accordance with this paragraph and 
§ 23 are waived. 





{2) The party who served the request 
that is the subject of a motion to revoke 
or limit may file a written response 
within five days of service of the motion. 
No other party may file a response. 

(e) Privilege. At the time other 
documents are produced, ali documents 
withheld on the grounds of privilege 
must be reasonably identified, together 
with a statement of the basis for the 
assertion of privilege. 

{f) Motiviis to compel production. [1) 
If a party withholds any documents as 
ptivileged or fails to comply fully with a 
discovery request, the requesting party 
may, within ten days of the assertion of 
privilege or of the time the failure to 
comply becomes known to the 
requesting party, file a motion in 
accordance with the provisions of 
§ ____.23 for the issuance of a 
a compelling production. 

(2) The party who asserted the 
privilege or failed to comply with the 
’ request may file a written response to 
motion to.compel within five days of 
service of the motion. No other party 


section has expired, the administrative 

law judge shall rule promptly on all 

motions filed pursuant to this section. If 

the administrative law judge determines 

that a discovery request, or any of its 
unduly 


terms, is unreasonable, 

burdensome, excessive in scope, 
repetitive of previous requests or seeks 
to obtain documents, he or 
she may modify the request, and may 
issue appropriate protective orders, 
upon such conditions as justice may 
require. The pendency of a motion to 
revoke or limit discovery or to compel 
production shall not nee basis for 
staying or continuing the proceeding, 
unless otherwise ordered by the 
administrative law judge. 

(h) Enforcing discovery subpoenas. if 
the administrative law judge issues a 
subpoena compelling production of 
documents by a party, the subpoenaing 
party may, in the event of 
noncompliance and to the extent 
authorized by applicable law, apply to 
any ane United States district 
court for an order requiring compliance 
with the subpoena. eee 
seek court enforcement of a 
shall not in any manner fimit the 
sanctions that may be imposed by the 
administrative law judge against a party 
who fails to produce subpoenaed 


documents. 
§_.._.26 Document subpoenas to 
nonparties. 


(a) General rules. (1) Any party may 
apply to the administrative law judge for 


is not a party to the proceeding. The 
application must contain a proposed 
document subpoena and a brief 
statement showing the general 
relevance and reasonableness of the 
scope of documents sought. The 
subpoenaing party shall specify a 
reasonable time, place, and manner for 
making production in response to the 
document 


subpoena. 

(2) A party shall only apply fora 
document subpoena under this section 
within the time period during which 
such party could serve a discovery 
request under § ___.24{d). The party 
obtaining the document subpoena is 
responsible for serving it on the 
subpoenaed person and for serving 
copies on all parties. Document 
subpoenas may be served in any state, 
territory, or possession of the United 
States, the District of Columbia, or as 
otherwise provided by law. 

(3) The administrative law judge shall 
promptly issue any document subpoena 
requested pursuant to this section. If the 
administrative law judge determines 
that the application does not set forth a 
valid basis for the issuance of the 
subpoena, or that any of its terms are 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, he or she 
may refuse to issue the subpoena or may 
issue it in a modified form upon such 
conditions as may be consistent with the 
Uniform Rules. 

(b) Motion to quash or modify. {1) Any 
person to whom a document subpoena 
is directed may file a motion to quash or 
modify such subpoena, accompanied 
a statement of the basis for quashing or 
modifying the subpoena. The movant 
shall serve the motion on all parties, and 
any party may respond to such motion 
within ten days of service of the motion. 

(2) Any motion to quash or modify a 
document must be filed on the 
same basis, including the assertion of 
privilege, upon which a party could 
object to a discovery request under 
§ ___.25(d), and during the same time 
limits during which such an objection 
could be filed. 

(c) Enforcing document subpoenas. if 


administrative law judge which directs 
compliance with all or any portion of a 
document subpoena, the subpoenaing 
party or any other aggrieved party may, 
to the extent authorized by applicable 
law, apply to an appropriate United 
more district court for an order 

uiring compliance with so much of 
the ‘docomaitt subpoena as the 
administrative law judge has not 
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judge for the issuance of a subpoena, 
including a subpoena duces tecum, 
ees 


under this section upon showing that: 

(i) The witness will be unable to 
attend or may be prevented from 
attending the hearing because of age, 
sickness or infirmity, or will otherwise 
be unavailable; 

(ii) The witness’ unavailability was 
not procured or caused by the 
subpoenaing party; 

(iii) The testimony is reasonably 
expected to be material; and 

{iv) Taking the deposition will not 
result in any undue burden to any other 
party and will not cause undue delay of 
the proceeding. 

(2) The application must contain.a 
pro deposition subpoena and a 
brief statement of the reasons for the 
issuance of the subpoena. The subpoena 
must name the witness whose 
deposition is to be taken and specify the 
time and place for taking the deposition. 
A deposition subpoena may require the 
witness to be deposed at any place 
within the country in which that witness 
resides or has a regular place of 
employment or such other convenient 
place as the administrative law judge 
shall fix. 

(3) Any requested subpoena that sets 
forth a valid basis for its issuance must 
be promptly issued, unless the 
administrative law judge on his or her 


- own motion, requires a written response 


or requires attendance at a conference 
concerning whether the requested 
subpoena should be issued. 

(4) The party obtaining a deposition 
subpoena is or for serving it on 
the witness and for serving copies on all 
parties. Unless the administrative law 
judge orders otherwise, no deposition 
under this section shall be taken on 
fewer than ten days’ notice to the 
witness and all parties. Deposition 
subpoenas may be served in any state, 
territory, possession of the United 
States, or the District of Columbia, on 
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any person or company doing business 

in any state, territory, possession of the 

United States, or the District of 

— or as otherwise permitted by 
aw. 

(b) Objections to deposition 
subpoenas. (1) The witness and any 
party who has not had an opportunity to 
oppose a deposition subpoena issued 
under this section may file a motion 
with the administrative law judge to 
quash or modify the subpoena prior to 
the time for compliance specified in the 
subpoena, but not more than ten days 
after service of the subpoena. 

(2) A statement of the basis for the 
motion to quash or modify a subpoena 
issued under this section must 
accompany the motion. The motion must 
be served on all parties. 

(c) Procedure upon deposition. (1) 
Each witness testifying pursuant to a 
deposition subpoena must be duly 
sworn, and each party shall have the 
right to examine the witness. Objections 
to questions or documents must be in 
short form, stating the grounds for the 
objection. Failure to object to questions 
or documents is not deemed a waiver 
except where the ground for the 
objection might have been avoided if the 
objection had been timely presented. All 
questions, answers, and objections must 
be recorded. 

(2) Any party may move before the 
administrative law judge for an order 
compelling the witness to answer any 
questions the witness has refused to 
answer or submit any evidence the 
witness has refused to submit during the 
deposition. 

(3) The deposition must be subscribed 
by the witness, unless the parties and 
the witness, by stipulation, have waived 
the signing, or the witness is ill, cannot 
be found, or has refused to sign. If the 
deposition is not subscribed by the 
witness, the court reporter taking the 
deposition shall certify that the 
transcript is a true and complete 
transcript of the deposition. 

(d) Enforcing subpoenas. If a 
subpoenaed person fails to comply with 
any order of the administrative law 
judge which directs compliance with all 
or any portion of a deposition subpoena 
under paragraph (b) or (c)(3) of this 
section, the subpoenaing party or other 
aggrieved party may, to the extent 
authorized by applicable law, apply to 
an appropriate United States district 
court for an order requiring compliance 
with the portions of the subpoena that 
the administrative law judge has 
ordered enforced. A party's right to seek 
court enforcement of a deposition 
subpoena in no way limits the sanctions 
that may be imposed by the 
administrative law judge on a party who 


fails to comply with or procures a failure 
to comply with, a subpoena issued 
under this section. 


§____.28  Interlocutory review. 

(a) General rule. The Agency Head 
may review a ruling of the 
administrative law judge prior to the 
certification of the record to the Agency 
Head only in accordance with the 
procedures set forth in this section and 

ue Se 


(b) Scope of review. The Agency Head 
may exercise interlocutory review of a 
ruling of the administrative law judge if 
the Agency Head finds that: 

(1) The ruling involves a controlling 
question of law or policy as to which 
substantial grounds exist for a 
difference of opinion; 

(2) Immediate review of the ruling 
may materially advance the ultimate 
termination of the proceeding; 

(3) Subsequent modification of the 
ruling at the conclusion of the 
proceeding would be an inadequate 
remedy; or 

(4) Subsequent modification of the 
ruling would cause unusual delay or 
expense. 

(c) Procedure. Any request for 
interlocutory review shall be filed by a 
party with the administrative law judge 
within ten days of his or her ruling and 
shall otherwise comply with § 23. 
Any party may file a response to a 
request for interlocutory review in 
accordance with § 23(d). Upon 
the expiration of the time for filing all 
responses, the administrative law judge 
shall refer the matter to the Agency 
Head for final disposition. 

(d) Suspension of proceeding. Neither 
a request for interlocutory review nor 
any disposition of such a request by the 
Agency Head under this section 
suspends or stays the proceeding unless 
otherwise ordered by the administrative 
law judge or the Agency Head. 


§____.29 Summary disposition. 

(a) Jn general. The administrative law 
judge shall recommend that the Agency 
Head issue a final order granting a 
motion for summary disposition if the 
undisputed pleaded facts, admissions, 
affidavits, stipulations, documentary 
evidence, matters as to which official 
notice may be taken, and any other 
evidentiary materials properly 
submitted in connection with a motion 
for summary disposition show that: 

(1) There is no genuine issue as to any 
material fact; and 

(2) The moving party is entitled to a 
decision in its favor as a matter of law. 

(b) Filing of motions and responses. 
(1) Any party who believes that there is 
no genuine issue of material fact to be 
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determined and that he or she is entitled 
to a decision as a matter of law may 
move at any time for summary 
disposition in its favor of all or any part 
of the proceeding. Any party, within 20 
days after service of such a motion, or 
within such time period as allowed by 
the administrative law judge, may file a 
response to such motion. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
the material facts as to which the 
moving party contends there is no 
genuine issue. Such motion must be 
supported by documentary evidence, 
which may take the form of admissions 
in pleadings, stipulations, depositions, 
investigatory depositions, transcripts, 
affidavits and any other evidentiary 
materials that the moving party 
contends support his or her position. 
The motion must also be accompanied 
by a brief containing the points and 
authorities in support of the contention 
of the moving party. Any party opposing 
a motion for summary disposition must 
file a statement setting forth those 
material facts as to which he or she 
contends a genuine dispute exists. Such 
opposition must be supported by 
evidence of the same type as that 
submitted with the motion for summary 
disposition and a brief containing the 
points and authorities in support of the 
contention that summary disposition 
would be inappropriate. 

(c) Hearing on motion. At the request 
of any party or on his or her own 
motion, the administrative law judge 
may hear oral argument on the motion 
for summary disposition. 

(d) Decision on motion. Following 
receipt of a motion for summary 
disposition and all responses thereto, 
the administrative law judge shall 
determine whether the moving party is 
entitled to summary disposition. If the 
administrative law judge determines 
that summary disposition is warranted, 
the administrative law judge shall 
submit a recommended decision to that 
effect to the Agency Head. If the 
administrative law judge finds that no 
party is entitled to summary disposition, 
he or she shall make a ruling denying 
the motion. 


§_____.30 Partial summary disposition. 
If the administrative law judge 
determines that a party is entitled to 
summary disposition as to certain 
claims only, he or she shall defer 
submitting a recommended decision as 
to those claims. A hearing on the 
remaining issues must be ordered. Those 
claims for which the administrative law 
judge has determined that summary 
disposition is warranted will be 
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addressed in the recommended decision 
filed at the conclusion of the hearing. 


§____.31 Scheduling and prehearing 
conferences. 


(a) Scheduling conference. Within 30 
days of service of the notice or order 
commencing a proceeding or such other 
time as parties a agree, the 
administrative law judge shall direct 
counsel for all parties to meet with him 
or her in person at a specified time and 
place prior to the hearing or to confer by 
telephone for the purpose of scheduling 
the course and conduct of the 
proceeding. This meeting or telephone 
conference is called a ‘scheduling 
conference.” The identification of 
potential witnesses, the time for and 
manner of discovery, and the exchange 
of any prehearing materials including 
witness lists, statements of issues, 
stipulations, exhibits and any other 
materials may also be determined at the 

ing conference. 

(b) Prehearing conferences. The 
administrative law judge may, in 
addition to the scheduling conference, 
on his or her own motion or at the 
request of any party, direct counsel for 
the parties to: meet with him or her {in 
person or by telephone) at a prehearing 
conference to address any or all of the 
following: 

(1) Simplification and clarification of 
the issues; 

(2) Stipulations, admissions of fact, 
and the contents, authenticity and 
admissibility into evidence of 
documents; 

(3) Matters of which official notice 
may be taken; 

(4) Limitation of the number of 
witnesses; 

_ (5) Summary disposition of any or all 
issues; 

(6) Resolution of discovery issues or 
disputes; 

{7) Amendments to pleadings; and 

(8) Such other matters as may aid in 
the orderly disposition of the 
proceeding. 

{c) Transcript. The administrative law 
judge, in his or her discretion, may 
require that a scheduling or prehearing 
conference be recorded by a court 
reporter. A transcript of the conference 
and any materials filed, including 
orders, becomes part of the record of the 
proceeding. A party may obtain a copy 
of the transcript at its expense. 

{d) Scheduling or prehearing orders. 
At or within a reasonable time following 
the conclusion of the scheduling 
conference or any prehearing 
conference, the administrative law judge 
shall serve on each party an order 
setting forth any agreements reached 


and any procedural determinations 
made. 


§____.32 Prehearing submissions. 

(a) Within the time set by the 
administrative law judge, but in no case 
later than 14 days before the start of the 
hearing, each party shall serve on every 
other party, his or her: 


(1) Prehearing statement; 

(2) Final list of witnesses to be called 
to testify at the hearing, including name 
and address of each witness and a short 
summary of the expected testimony of 
each witness; 

(3) List of the exhibits to be 
introduced at the hearing along with a 
copy of each exhibit; and 

(4) Stipulation of fact, if any. 

(b) Effect of failure to comply. No 
witness may testify and no exhibits may 
be introduced at the hearing if such 
witness or exhibit is not listed in the 
prehearing submissions pursuant to 
paragraph (a) of this section, except for 
good cause shown. 


§ 33 Public hearings. 

(a) General rule. All hearings shall be 
open to the public, unless the Agency, in 
its discretion, determines that holding 
an open hearing would be contrary to 
the public interest. Within 20 days of 
service of the notice or, in the case of 
change-in-control proceedings under 
section 7{j)(4) of the FDIA (12 U.S.C. 
1817(j){4)}, within 20 days from service 
of the hearing order, any respondent 
may file with the Agency Head a 
request for a private hearing, and any 
party may file a pleading in reply to 
such a request. Such requests and 
replies are governed by § ____.23. 
Failure to file a request or a reply is 
deemed a waiver of any objections 
regarding whether the hearing will be 
public or private. 

(b) Filing document under seal. 
Enforcement Counsel, in his or her 
discretion, may file any document or 
part of a document under seal if 
disclosure of the document would be 
contrary to the public interest. The 
administrative law judge shall take all 
appropriate steps to preserve the 
confidentiality of such documents or 
parts thereof, including closing portions 
of the hearing to the public. 


§___.34 Hearing subpoenas. 

{a) Jssuance. (1) Upon application of a 
party showing general relevance and 
reasonableness of scope of the 
testimony or other evidence sought, the 
administrative law judge may issue a 
subpoena or a subpoena duces tecum 
requiring the attendance of a witness at 
the hearing or the production of 
documentary or physical evidence at 
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such hearing. The application fora 
hearing subpoena must also contain a 


production of evidence from any state, 
territory, or possession of the United 
States, the District of Columbia or as 
otherwise provided by law at any 
designated place where the jae is 
being conducted. 

(2) A party may apply for a hearing 
subpoena at any time before the 
commencement of a hearing. During a 
hearing, such applications may ‘be made 
orally on the record before the 
administrative law judge. The party 
making the application shall serve a 
copy of the application and the 
proposed subpoena on every other party 
to the proceeding. 

(3) The administrative law judge shall 
promptly issue any hearing subpoena 
requested pursuant to this section. if the 
administrative law judge determines 
that the application does not set forth a 
valid basis for the issuance of the 
subpoena, or that any of its terms are 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, he or she 
may refuse to issue the subpoena or may 
issue it in a modified form upon any 
conditions consistent with these rules. 

(b). Motion to quash or modify. (1) Any 
person to whom a hearing subpoena is 
directed may file a motion to quash or 
modify such subpoena, accompanied by 
a statement of the basis for quashing or 
modifying the subpoena. The movant 
shall serve the motion on all parties, and 
any party may respond to such motion 
within ten days of service of the motion. 

(2) Any motion to quash or modify a 
hearing subpoena must be filed prior to 
the time specified in the subpoena for 
compliance, but not more than ten days 
after the date of service of the subpoena 
upon the movant. 

(c) Enforcing subpoenas. If a 
subpoenaed person fails to comply with 
any subpoena issued pursuant to this 
section or any order of the 
administrative law judge which directs 
compliance with all or any portion of a 
document subpoena, the subpoenaing 
party or any other aggrieved party may 
seek enforcement of the subpoena 
pursuant to § ___.26{c). 


§____.35 Conduct of hearings. 
en 


be required for full disclosure of the 
facts. 
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(2) Order of hearing. Enforcement 
Counsel shall present its case-in-chief 
first, unless otherwise ordered by the 
administrative law judge, or unless 
otherwise expressly specified by law or 
regulation. Enforcement Counsel shall 
be the first party to present an opening 
statement and a closing statement, and 
may make a rebuttal statement after the 
respondent's closing statement. If there 
are multiple respondents, respondents 
may agree among themselves as to their 
order of presentation of their cases, but 
if they do not agree the administrative 
law judge shall fix the order. 

{3) Stipulations. Unless the 
administrative law judge directs 
otherwise, all stipulations of fact and 
law previously agreed upon by the 
— and all documents, the 

of which have been 
onetiadie stipulated, will be admitted 
into evidence upon commencement of 
the hearing. 

(b) Transcript. The hearing must be 
recorded and transcribed. The transcript 
shall be made available to any party 
upon payment of the cost thereof. The 
administrative law judge shall have 
authority to order the record corrected, 
either upon motion to correct, upon 
stipulation of the parties, or following 
notice to the parties upon the 
administrative law judge’s own motion. 
The administrative law judge shail serve 
notice upon all parties that the certified 
transcript, together with all hearing 
exhibits and exhibits introduced but not 
admitted into evidence at the hearing, 
has been filed. 


§ 36 Evidence. 

{a) Admissibility. (1) Except as is 
otherwise set forth in this section, 
relevant, material, and reliable evidence 
that is not unduly repetitive is 
admissible to the fullest extent 
authorized by the APA and other 
applicable law. 

(2) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to this subpart. 

(3) Evidence that would be 
inadmissible under the Federal Rules of 
Evidence may not be deemed or ruled to 
be inadmissible in a proceeding 
conducted pursuant to this subpart if 
such evidence is relevant, material, — 
reliable and not unduly 

{b) Official notice. (1) Official notice 
may be taken of any material fact which 
may be judicially noticed by a United 
States district court and any material 
information in the official public records 
of any Federal or state government 
agency. 


(2) All matters officially noticed by 
the administrative law judge or Agency 
Head shail appear on the record. 

(3) If official notice is requested. >r 
taken of any material fact, the parties, 
oom timely amen _— be afforded 

~ feadiamenande {1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (a) of this section, any 
document, including a report of 
examination, supervisory activity, 
inspection or visitation, prepared by the 
appropriate Agency or state regulatory 
agency, is admissible either with or 
without a sponsoring witness. 

{3) Witnesses may use existing or 
newly created charts, exhibits, 
calendars, calculations, outlines or other 
graphic material to summarize, 
illustrate, or simplify the presentation of 
testimony. Such materials may, subject 
to the administrative law judge’s 
discretion, be used with or without 
being admitted into evidence. 

(d) saaendie (1) ee to the 
admissibility of evidence must be timely 
made and ais on all objections must 
appear on the record. 

(2) When an objection to a question or 
line of questioning propounded toa 


the record of what he or she roaming to 
prove by the expected testimony of the 
witness, either by representation of 
counsel or by direct interrogation of the 
witness. 

(3) The administrative law judge shall 
retain rejected exhibits, adequately 
marked for identification, for the record, 
and transmit such exhibits to the 
Agency Head. 

(4) Failure to object to admission of 
evidence or to any ruling constitutes a 
waiver of the objection. 

{e) Stipulations. The parties may 
stipulate as to any relevant matters of 
fact or the authentication of any 
relevant documents. Such stipulations 
must be received in evidence at a 
hearing, and are binding on the parties 
with respect to the matters therein 
stipulated. 

(f)} Depositions of unavailable 
a wre (1) If a witness is unavailable 

to testify at a and that witness 
son testified in a deposition to which all 


(2) Such deposition transcript is 
admissible to ee 
testimony would have been admissible 
had that person testified at the hearing, 
provided that if a witness refused to 


judge may, on that basis, limit the 
admissibility of the deposition in any 
manner that justice requires. 

(3) Only those portions of a deposition 
received in evidence at the hearing 
constitute a part of the record. 


§____37 Proposed findings and 
conciusions. 


(a) Proposed findings and conclusions 
ee {1) Any party may 
file with the administrative law judge 
proposed findings of fact, propesed 
conclusions of law, and a proposed 
order within 30 days after the parties 
have received notice that the transcript 
has been filed with the administrative 


ordered by 


(2) Proposed findings and conclusions 
must be supported by citation to any 
relevant authorities and by page 
references to any relevant portions of 
the record. A post-hearing brief may be 
filed in support of proposed findings and 
conclusions, either as part of the same 
document or in a separate document. 
Any party who fails to file timely with 
the administrative law judge any 
proposed finding or conclusion is 
deemed to have waived the right to raise 
in any subsequent filing or submission 
any issue not addressed in such party's 
proposed finding or conclusion. 

(b) Reply briefs. Reply briefs may be 
filed within 15 days after the date.on 
which the parties’ proposed findings, 
conclusions, and order are due. Reply 
briefs must be strictly limited to 
responding to new matters, issues, or 
arguments raised in another party's 
papers. A party who has not filed 
proposed findings of fact and 
conclusions of law or a post-hearing 
brief may not file a reply brief. 

(c) Simultaneous yuo files neguired. The 
administrative law judge shall not order 
the filing by any party of any brief or 
reply brief in advance of the other 
party’s filing of its brief. 

§____.38 Recommended decision and 
filing of record. 

Within 45 days after expiration of the 
time allowed for filing reply briefs under 
§ ____.37(b}, the administrative law 
judge shall file with and certify to the 
— Head for decision the record of 

the proceeding. The record must include 
the administrative law judge's 
recommended decision, 


recommended 
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findings of fact, recommended 
conclusions of law and proposed order; 
all prehearing and hearing transcripts, 
exhibits, and rulings; and the motions, 
briefs, memoranda, and other supporting 
papers filed in connection with the 
hearing. The administrative law judge 
shall serve upon each party the 
recommended decision, findings, 
conclusions and proposed order. 


§___.39 Exceptions to recommended 
decision. 


(a) Filing exceptions. Within 30 days 
after service of the recommended 
decision, findings, conclusions, and 
proposed order under § 38, a 
party may file with the Agency Head 
written exceptions to the administrative 
law judge’s recommended decision, 
findings, conclusions or proposed order, 
to the admission or exclusion of 
evidence, or to the failure of the 
administrative law judge to make a 
ruling proposed by a party. A supporting 
brief may be filed at the time the 
exceptions are filed, either as part of the 
same document or in a separate 
document. 

(b) Effect of failure to file or raise 
exceptions. (1) Failure of a party to file 
exceptions to those matters specified in 
paragraph (a) of this section within the 
time prescribed is deemed a waiver of 
objection thereto. 

(2) No exception may be considered 
by the Agency Head if the party taking 
exception had an opportunity to raise 
the same objection, issue, or argument 
before the administrative law judge and 
failed to do so. 

(c) Contents. (1) All exceptions and 
briefs in support of such exceptions 
must be confined to the particular 
matters in, or omissions from, the 
administrative law judge's 
recommendations to which that party 
takes exception. 

(2) All exceptions and briefs in 
support of exceptions or replies must set 
forth page or paragraph references to 
the specific parts of the administrative 
law judge’s recommendations to which 
exception is taken, the page or 
paragraph references to those portions 
of the record relied upon to support each 
exception, and the legal authority relied 
upon to support each exception. 


§ 40 Review by Agency Head. 

(a) Notice of submission to Agency 
Head. When the Agency Head 
determines that the record in the 
proceeding is complete, the Agency 
Head shall serve notice upon the parties 
that the proceeding has been submitted 
to the Agency Head for final decision. 

(b) Oral argument before the Agency 
Head. Upon the initiative of the Agency 


Head or on the written request of any 
party filed with the Agency Head within 
the time for filing exceptions, the 
Agency Head may order and hear oral 
argument on the recommended findings, 
conclusions, decision, and order of the 
administrative law judge. A written 
request by a party must show good 
cause for oral argument and state 
reasons why arguments cannot be 
presented adequately in writing. A 
denial of a request for oral argument 
may be set forth in the Agency Head's 
final decision. Oral argument before the 
Agency Head must be on the record. 


(c) Agency final decision. (1) 
Decisional employees may advise and 
assist the Agency Head in the 
consideration and disposition of the 
case. The final decision of the Agency 
Head will be based upon review of the 
entire record of the proceeding, except 
that the Agency Head may limit the 
issues to be reviewed to those findings 
and conclusions to which opposing 
arguments or exceptions have been filed 
by the parties. 


(2) The Agency Head shall render a 
final decision within 90 days after 
notification of the parties that the case 
has been submitted for final decision, or 
90 days after oral argument, whichever 
is later, unless the Agency Head orders 
that the action or any aspect thereof be 
remanded to the administrative law 
judge for further proceedings. Copies of 
the final decision and order of the 
Agency Head shall be served upon each 
party to the proceeding, upon other 
persons required by statute, and, if 
directed by the Agency Head or 
required by statute, upon any 
appropriate state or Federal supervisory 
authority. 


§ 41 Stays pending judicial review. 


The commencement of proceedings 
for judicial review of a final decision 
and order of the Agency may not, unless 
specifically ordered by the Agency Head 
or a reviewing court, operate as a stay 
of any order issued by the Agency Head. 
The Agency Head may, in its discretion, 
and on such terms as it finds just, stay 
the effectiveness of all or any part of its 
order pending a final decision on a 
petition for review of that order. 


Adoption of Proposed Uniform Rules 


The Agency-specific proposals of the 
Uniform Rules, which appear at the end 
of the common preamble, appear below. 
Further, each Agency is proposing Local 
Rules to supplement the Uniform Rules. 
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DEPARTMENT OF THE TREASURY 


Office of the Comptrolier of the 
Currency 


12 CFR Part 19 © 


List of Subjects in 12 CFR Part 19 


Administrative practice and 
procedure, Crime, Ex parte 
communications, Hearing procedure, 
Investigations, National banks, 
Penalties, Securities. 


Authority and Issuance 


For the reasons set out in the common 
preamble, part 19 of chapter I of title 12 
of the Code of Federal Regulations, is 
proposed to be amended as set forth 
below: 


PART 19—RULES OF PRACTICE AND 
PROCEDURE 


1. The authority citation for part 19 is 
revised to read as follows: 


Authority: 12 U.S.C. 1817, 1818, 1820 (secs. 
7(j), 8 and 10 of the FDIA; 15 U.S.C. 78/ (h) 
and (i), 780-4(c), 780-5, 78q-1, 78u, 78u-2, 
78u-3, 78w (secs. 12 (h) and (i), 15B(c), 15C, 
17A, 21, 21B, 21C and 23 of the Securities 
Exchange Act of 1934); 5 U.S.C. 504, 554-557; 
12 U.S.C. 504 and 505 (secs. 29 and 19(/) of the 
Federal Reserve Act); 12 U.S.C. 93(b) and 164 
(secs. 5239 and 5213, respectively, of the 
Revised Statutes); 12 U.S.C. 1972 (sec. 106(b) 
of the Bank Holding Company Act 
Amendments of 1970); 12 U.S.C. 3102, 3108(a) 
(secs. 4 and 22(a) of he International Banking 
Act of 1978); 12 U.S.C. 3909 (sec. 910 of the. 
International Lending Supervision Act of 
1983); 31 U.S.C. 330. 

2. Subpart A is revised to read as set 
forth at the end of the common 
preamble. 


Subpart A—Uniform Rules of Practice and 
Procedure 


Sec. 
19.1 
19.2 
19.3 
19.4 
19.5 


Scope. 
Rules of construction. 
Definitions. 
Authority of Agency Head. 
Authority of the administrative law 
judge. 
19.6 Appearance and practice i in 
adjudicatory proceedings. 
19.7. Good faith certification. 
19.8. Conflicts of interest. 
19.9 Ex parte communications. 
19.10 Filing of papers. 
19.11 Service of papers. 
19.12 . Construction of time limits. 
19.13 Change of time limits. 
19.14 Witness fees and expenses. 
19.15 Opportunity for informal settlement. 
19.16 Agency's right to conduct 
examination. ~ 
19.17 Collateral attacks on adjudicatory 


proceeding. : 

19.18 Commencement of proceeding and 
contents of notice. 

19.19 Answer. 
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f document discovery. 
19.25 Request for document discovery from 


parties. 
1926 Document subpoenas to nonparties. 
19.27 Deposition of witness unavailable for 


19.28 interlocutory review. 
19.29 Summary disposition. 
19.30 Partial summary disposition. 
19.31 Scheduling and prehearing 
conferences. 
Prehearing submissions. 
Public hearings. 
Hearing subpoenas. 
oot ng of hearings. 
eek findings and conclusions. 
a ended decision and filing of 
reco 


19.39 Exceptions to recommended decision. 


19.40 Review by Agency Head. 
1941 Stays pending judicial review. 


3. Subparts B through L are revised to 
read as follows: 


Subpart B—Procedural Rules for OCC 
Adjudications 


Sec. 

19.100 Scope. 

19.101 Delegation to the Office of Financial 
Institution Adjudication. 

Subpart C—Removals, Suspensions, and 

Prohibitions When a Crime Is Charged or a 

Conviction is Obtained 

19.110 Scope. 


19.111 Suspension or removal. 
19:112 Informal 


hearing. 
19.413 Recommended and final decisions. 
Subpart D—Exemption Hearings Under 
Section 12{(h) of the Securities 
Act of 1934 


Scope. : 
Application for exemption. 
Gatemelnenies notice. 

Seuss tant the Comptroller. 
Subpart E—Disciplinary Proceedings 
Invoiving the Federal Securities Laws 
79.130 

19.131 Notice of charges and answer. 
19.132 Disciplinary orders. 

Subpart F—Civil Money Penalty Authority 
Under the Securities Laws 

19.140 Scope. 

Subpart G—Cease-and-Desist Authority 
Under the Securities Laws 

19.150 Scope. 


Subpart H—Change in Bank Contre! 


19.160 Scope. 
19.161 Hearing request and answer. 
19.162 Hearing order. 


Subpart 1—Discovery Depositions and 
Subpoenas 


19.170 Discovery depositions. 


19.124 


‘sina Deposition subpoenas. 
Subpart J—Formal investigations 


19.180 Scope. 
19.181 Confidentiality of formal 
investigations. 


19.182 Order to conduct a formal 
ion. 
19.183 Rights of witnesses. 
19.184 Service of subpoena and payment of 
witness fees. 


Subpart K—Parties and Representational 

Practice Before the OCC; Standards of 

Conduct 

19.190 Scope. 

19.191 Sanctions relating to conduct in an 
adjudicatory 

19.192 Censure, suspension or debarment. 

19.193 Definitions. 

19.194 Eligibility to practice. 

19.195 Incompetence. 

19.196 Disreputable conduct. 

19.197 Initiation of disciplinary proceeding. 

19.198 Conferences. 

19.199 Proceedings under this subpart. 


19.200 Effect of suspension, debarment or 
censure. 


19.201 Petition for reinstatement. 


Subpart L—Equal Access to Justice Act 
19.210 Scope. 


Subpart B—Procedural Rules for OCC 
Adjudications 


19.108 Scope. 


Ail materials required to be filed with 
or referred to the Comptroller or the 
administrative law judge in any 
proceedings under this part must be 
filed with the Hearing Clerk, Office of 
the Comptroller of the Currency, 
Washington, DC 20219. Filings to be 
made with the Hearing Clerk include the 
notice and answer; motions and 
responses to motions; briefs; the record 
filed by the administrative law judge 
after the issuance of a recommended 
decision; the recommended decision 
filed by the administrative law judge 
following a motion for summary 
disposition; referrals by the 
administrative law judge of motions for 
interlocutory review; exceptions and 
requests for oral argument; and any 
other papers required to be filed with 
the Comptroller or the administrative 
law judge under this part. 


§ 19.901 Delegation to the Office of 
Financial institution Adjudication. 


Unless otherwise ordered by the 
Comptroller, administrative 
adjudications subject to subpart A of 
this part shall be conducted by an 
administrative law judge of the Office of 
Financial Institution Adjudication 
(OFIA). 


Subpart C—Removais, 
and Prohibitions When a Crime is 
Charged or a Conviction fs Obtained 


§ 19.190 Scope. 


This subpart applies to informai 
hearings afforded to any institution- 
eee 
or removed from office or prohibited 
from further participation in bank affairs 
by a notice or order issued by the 
Comptrolier. 


§ 19.114 Suspension or removal. 


The Comptroller may serve a notice of 
suspension or order of removal or 
prohibition on an institution-affiliated 
party. A copy of such notice or order 
will be served on the bank, whereupon 
the institution-affiliated party involved 
must immediately cease service to the 
bank or participation in the affairs of the 
bank. The notice or order will indicate 
the basis for suspension, removal or 
prohibition and will inform the 
institution-affiliated party of the right to 
request in writing, to be received by the 
OCC within 30 days from the date that 
the institution-affiliated party was 
served with such notice or order, an 
opportunity to show at an informal 
hearing that continued service to or 
participation in the conduct of the 
affairs of the bank does not, or is not 
likely to, pose a threat to the interest of 
the bank's depositors or threaten to 
impair public confidence in the bank. 
The written request must be sent by 
certified mail to, or served personally 
with a signed receipt on, the District 
Administrator in the OCC district in 
which the bank in question is located, or 
to the Deputy Comptroller for 
Multinational Banking, Washington, DC, 
if the bank is supervised by the 
Multinational Banking Department. The 
request must state specifically the relief 
desired and the grounds on which that 
relief is based. 


§ 19.112 Informal hearing. 


(a) Issuance of hearing order. After 
receipt of a request for hearing, the 
District Administrator or the Deputy 
Comptroller for Multinational Banking, 
whichever is appropriate, shall notify 
the petitioner requesting the hearing and 
the OCC’s Enforcement and Compliance 
Division of the date, time and place 
fixed for the hearing. The hearing will be 
scheduled to be held not later than 30 
days from the date when a request for 
hearing is received, unless the time is 
extended at the written request of the 
petitioner. The District Administrator or 
the Deputy Comptroller for 
Multinational Banking, whichever is 
appropriate, shall extend the hearing 
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date only for a specific period of time 
and shall take appropriate action to 
ensure that the hearing is not unduly 
delayed. 

(b) Appointment of presiding officer. 
The Comptroller or the Comptroller's 
delegate shall appoint one or more OCC 
employees to preside over the hearing. 
The presiding official(s) shall not have 
been involved in the proceeding, a 
factually related proceeding or the 
underlying enforcement action in a 
prosecutorial or investigative role. The 
OCC’s Enforcement and Compliance 
Division shall appoint an attorney to 
represent the OCC at the hearing. 

(c) Waiver of oral hearing. The 
petitioner may elect to have the matter 
determined by the presiding officer 
solely on the basis of written 
submissions. The petitioner must 
present the submissions to the presiding 
officer not later than ten days prior to 
the hearing, or within such shorter time 
period as the presiding officer permits, 
along with a signed document waiving 
the statutory right to appear and make 
oral argument. 

(d) Hearing procedures—(1) Conduct 
of hearing. Hearings under this subpart 
are not subject to the provisions of 
subpart A of this part or the 
adjudicative provisions of the APA (5 
U.S.C. 554-557). 

(2) Powers of the presiding officer. 
The presiding officer shall determine all 
procedural issues that are governed by 
this subpart may permit or limit the 
number of witnesses and impose time 
limitations as he or she deems 
reasonable. The informal hearing will 
not be governed by the formal rules of 
evidence. All oral presentations, when 
permitted, and documents deemed by 
the presiding officer to be relevant and 
material to the proceeding and not 
unduly repetitious will be considered. 
The presiding officer may ask questions 
of any person participating in the 
hearing, and may make any rulings 
reasonably necessary to facilitate the 
effective and efficient operation of the 
hearing. 

(3) Presentation. (i) The petitioner 
may appear personally or through 
counsel at the hearing to present 
relevant written materials and oral 
argument. Copies of affidavits, 
memoranda or other written material to 
be presented at the hearing must be 
provided to the presiding officer and to 
the other parties in the oral argument 
not later than ten days prior to the 
hearing, or within such shorter time 
period as permitted by the presiding 
officer. 

{ii) If the petitioner or the appointed 
OCC attorney desires to present oral 
testimony or witnesses at the hearing, 


they must file a written request with the 
presiding officer not later than ten days 
prior to the hearing, or within a shorter 
time period as permitted by the 
presiding officer. The names of proposed 
witnesses should be included, along 
with the general nature of the expected 
testimony, and the reasons why oral 
testimony is necessary. The presiding 
officer generally will not admit oral 
testimony or witnesses unless a specific 
and compelling need is demonstrated. 
Witnesses, if admitted, shall be sworn. 

(iii) In deciding on any suspension, the 
presiding officer shall not consider the 
ultimate question of the guilt or 
innocence of the individual with respect 
to the criminal charges which are 
outstanding. In deciding on any removal, 
the presiding officer shall not consider 
challenges to or efforts to impeach the 
validity of the conviction. The presiding 
officer may consider facts in either 
situation, however, which show the 
nature of the events on which the 
indictment or conviction was based. 

(4) Record. A verbatim transcript of 
the proceedings may be taken if the 
petitioner requests a transcript and 
agrees to pay all expenses, or if the 
presiding officer determines that the 
nature of the case warrants a transcript. 
The presiding officer may order the 
record to be kept open for a reasonable 
period following the hearing, not to 
exceed five business days, to permit the 
petitioner or the appointed OCC 
attorney to submit additional documents 
for the record. Thereafter, no further 
submissions may be accepted except for 
good cause shown. 


§ 19.113 Recommended and final 
decisions. 


(a) The presiding officer shall issue a 
recommended decision to the 
Comptroller and shall serve promptly a 
copy of the decision on the parties to the 
proceeding. The decision shall include a 
summary of the facts and arguments of 
the parties. Within ten days of service, 
parties may submit to the Comptroller 
comments on the presiding officer's 
recommended decision. 

(b) Within 60 days following the 
hearing or receipt of the petitioner's 
written submission, the Comptroller 
shall notify the petitioner by registered 
mail as to whether the suspension or 
removal from office, and prohibition 


from participation in any manner in the | 
' affairs of the bank, will be affirmed, 


terminated or modified. The 
Comptroller’s decision must include a 
statement of reasons supporting the 
decision. The Comptroller’s decision is a 
final and unappealable order. 

(c) A finding of not guilty or other 
disposition of the charge on which a 
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notice of suspension was based does not 
preclude the Comptroller from thereafter 
instituting removal proceedings 
pursuant to section 8(e) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1818(e)) and subpart A of this part. 

(d) A removal or prohibition by order 
remains in effect until terminated by the 
Comptroller. A suspension or 
prohibition by notice remains in effect 
until the criminal charge is disposed of 
or until terminated by the Comptroller. 

(e) A suspended or removed 
individual may petition the Comptroller 
to reconsider the decision any time after 
the expiration of a 12-month period from 
the date of the decision, but no petition 
for reconsideration may be made within 
12 months of a previous petition. The 
petition must state specifically the relief 
sought and the grounds therefor, and 
may be accompanied by a supporting 
memorandum and any other 
documentation the petitioner wishes to 
have considered. No hearing need be 
granted on the petition for . 
reconsideration. 


Subpart D—Exemption Hearings Under 
Section 12(h) of the Securities 
Exchange Act of 1934 


§ 19.120 Scope. 


The rules in this subpart apply to 
informal hearings that may be held by 
the Comptroller to determine whether, 
pursuant to authority in sections 12 (h) 
and (i) of the Exchange Act (15 U.S.C. 
78] (h) and (i)), to exempt in whole or in 
part an issuer or a class of issuers from 
the provisions of section 12(g), or from 
section 13 or 14 of the Exchange Act (15 
U.S.C. 78/(g), 78m or 78n), or whether to 
exempt from section 16 of the Exchange 
Act (15 U.S.C. 78p) any officer, director, 
or beneficial owner of securities of an 
issuer. The only issuers covered by this 
subpart are banks whose securities are 
registered pursuant to section 12(g) of 
the Exchange Act (15 U.S.C. 78/{g)). The 
Comptroller may deny an application for 
exemption without a hearing. 


§ 19.121 Application for exemption. 


An issuer or an individual (officer, 
director or shareholder) may submit a 
written application for an exemption 
order to the Securities and Corporate 
Practices Division, Office of the 
Comptroller of the Currency, 
Washington, DG 20219. The application 
must specify the type of exemption 
sought and the reasons therefor, 
including an explanation of why an 
exemption would not be inconsistent 
with the public interest or the protection 
of investors. The Securities and 
Corporate Practices Division shall 
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inform the applicant in writing whether 
a hearing will be held to consider the 
matter. 


§ 19.122 Newspaper notice. 

Upon being informed that an 
application will be considered at a 
hearing, the applicant shall publish a 
notice one time in a newspaper of 
general circulation in the community 
where the issuer's main office is located. 
The notice must state: The.name and 
title of any individual applicants; the 
type of exemption sought; the fact that a 
hearing will be held; and a statement 
that interested persons may submit to 
the Securities and Corporate Practices 
Division, Office of the Comptroller of the 
Currency, Washington, DC 20219, within 
30 days from the date of the newspaper 
notice, written comments concerning the 
application and a written request for an 
opportunity to be heard. The applicant 
shall promptly furnish a copy of the 
notice to the Securities and Corporate 
Practices Division, and to bank 
shareholders. 


§ 19.123 Informal hearing. . 

(a) Conduct of proceeding. The 
adjudicative provisions of the APA (5 
U.S.C. 554-557), formal rules of evidence 
and subpart A of this part do not apply 
to hearings conducted under this 
subpart. 

(b) Notice of hearing. Following the 
comment period, the Comptroller shall 
send a notice which fixes a date, time 
and place for hearing to each applicant 
and to any person who has requested an 
opportunity to be heard. 

(c) Presiding officer. The Comptroller 
shall designate a presiding officer to 
conduct the hearing. The presiding 
officer shall determine all procedural 
questions not governed by this subpart, 
and may limit the number of witnesses 
and impose time and presentation 
limitations as are deemed reasonable. 
At the conclusion of the informal 
hearing, the presiding officer shall issue 
a recommended decision to the 
Comptroller as to whether the 
exemption should issue. The decision 
shall include a summary of the facts and 
arguments of the parties. 

(d) Attendance. The applicant and any 
person who has requested an 
opportunity to be heard may attend the 
hearing, with or without counsel. The 
hearing shall be open to the public. In 
addition, the applicant and any other 
hearing participant may introduce oral 
testimony through such witnesses as the 
presiding officer shall permit. 

(e) Order of presentation. (1) The 
applicant may present an opening 
statement of a length decided by the 
presiding officer, Then each of the 


hearing participants, or one among them 
selected with the approval of the 
presiding officer, may present an 
opening statement. The opening 
statement should:summarize concisely 
what the applicant and each participant 
intends to show. 

(2) The applicant shall have an 
opportunity to make an oral 
presentation of facts and materials or 
submit written materials for the record. 
One or more of the hearing participants 
may make an oral presentation or a 
written submission. 

(3) After the above presentations, the 
applicant, followed by one or more of 
the hearing participants, may make 
concise summary statements reviewing 
their position. 

(f} Witnesses. The obtaining and use 
of witnesses is the responsibility of the 
parties afforded the hearing. All 
witnesses shall be present on their own 
volition, but any person appearing as a 
witness may be questioned by each 
applicant, any hearing participant, and 
the presiding officer. Witnesses shall be 
sworn unless otherwise directed by the 
presiding officer. 

(g) Evidence. The presiding officer 
may exclude data or materials deemed 
to be improper or irrelevant. Formal 
rules of evidence do not apply. 
Documentary material must be of a size 
consistent with ease of handling and 
filing. The presiding officer may 
determine the number of copies that 
must be furnished for purposes of the 
hearing. 

(h) Transcript. A transcript of each 
proceeding will be arranged by the 
OCC, with all expenses, including the 
furnishing of a copy to the presiding 
officer, being borne by the applicant. 


§ 19.124 Decision of the Comptroller. 

Following the conclusion of the 
hearing and the submission of the record 
and the presiding officer’s recommended 
decision to the Comptroller for decision, 
the Comptroller or the Comptroller's 
delegate shall notify the applicant and 
all persons who have so requested in 
writing of the final disposition of the 
application. Exemptions granted must be 
in the form of an order which specifies 
the type of exemption granted and its 
terms and conditions. 


Subpart E—Disciplinary Proceedings 
Involving the Federal Securities Laws 


§ 19.130 Scope. 

(a) Except as provided in this subpart, 
subpart A of this part applies to 
proceedings by the Comptroller to 
determine whether, pursuant to 


authority contained in sections 15B(c){5), 
TBC(oV IV AY 17AleM9 and 17AleVaVc) 
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of the Exchange Act (15 U.S.C. 780- 
4(c)(5), 780-5(c)(2)(A), 78q-1(c)(3){A), 
and 78q-1(c)(4)(C)), to take disciplinary 
action against the following: 

(1) A bank which is a municipal 
securities dealer, or any person 
associated or seeking to become 
associated with such a municipal 
securities dealer; 

(2) A bank which is a government 
securities broker or dealer, or any 
person associated with such government 
securities broker or dealer; or 

(3) A bank which is a transfer agent, 
or any person associated or seeking to 
become associated with such transfer 
agent. 

(b) In addition to the issuance of 
disciplinary orders after opportunity for 
hearing, the Comptroller or the 
Comptroller’s delegate may issue and 
serve any notices and temporary or 
permanent cease-and-desist orders and 
take any actions that are authorized by 
section 8 of the FDIA (12 U.S.C. 1818), 
sections 15B(c)(5), 15C(c)(2)(B), and 
17A(d)(2) of the Exchange Act, and other 
subparts of this part against the 
following: 

(1) The parties listed in paragraph (a) 
of this section; and 

(2) A bank which is a clearing agency. 

(c) Nothing in this part impairs the 
powers conferred on the Comptroller by 
other provisions of law. 


§ 19.131 Notice of charges and answer. 


(a) Proceedings are commenced when 
the Comptroller serves a notice of 
charges on a bank or associated person. 
The notice must indicate the type of 
disciplinary action being contemplated 
and the grounds therefor, and fix a date, 
time and place for hearing. The hearing 
must be set for a date at least 30. days 
after service of the notice. A party 
served with a notice of charges may file 
an answer as prescribed in § 19.19. Any 
party who fails to appear at a hearing 
personally or by a duly authorized 
representative shall be deemed to have 
consented to the issuance of a 
disciplinary order. 

(b) All proceedings under this subpart 
must be commenced, and the notice of 
charges must be filed, on a public basis, 
unless otherwise ordered by the 
Comptroller. Pursuant to § 19.33(b), a 
request for a private hearing may be 
filed within 20 days of service of the 
notice. 


§ 19.132 Discipiinary orders. 


(a) In the event of consent, or if on the 
record filed by the presiding officer, the 
Comptroller finds that any act or 


omission or violation specified in the 
natice nf charces hae heen ectahlished, 





the Comptroller or the Comptroller's 
delegate may serve on the bank or 
persons concerned a disciplinary order, 
as provided in the Exchange Act. The 
order may: 

(1) Censure, limit the activities, 
functions or operations, or suspend or 
revoke the registration of a bank which 
is a municipal securities dealer; 

(2) Censure, suspend or bar any 
person associated or seeking to become 
associated with a municipal securities 
dealer; 

(3) Censure, limit the activities, 
functions or operations, or suspend or 
bar a bank which is a government 
securities broker or dealer; 

(4) Censure, limit the activities, 
functions or operations, or suspend or 
bar any person associated with a 
government securities broker or dealer; 

(5) Deny registration to, limit the 
activities, functions, or operations or 
suspend or revoke the registration of a 
bank which is a transfer agent; or 

(6) Censure or limit the activities or 
functions, or suspend or bar, any person 
associated or seeking to become 
associated with a transfer agent. 

(b) A disciplinary order is effective 
when served on the party or parties 
involved and remains effective and 
enforceable until it is stayed, modified, 
terminated, or set aside by action of the 
Comptroller or a reviewing court. 
Subpart F—Civil Money Penalty 
Authority Under the Securities Laws 
§$ 19.140 Scope. 

(a) Except as provided in this subpart, 
subpart A of this part applies to 
proceedings by the Comptroller to 
determine whether, pursuant to 
authority contained in section 21B of the 
Exchange Act (15 U.S.C. 78u-2), in 
proceedings commenced pursuant to 
sections 15B, 15C, and 17A of the 
Exchange Act (15 U.S.C. 780-4, 780-5, or 
78q-1) for which the OCC is the 
appropriate regulatory agency under 
section 3({a)(34) of the Exchange Act (15 
U.S.C. 78cfa)(34)), the Comptroller may 
impose a civil money penalty against the 
following: 

(1) A bank which is a municipal 
securities dealer, or any person 
associated or seeking to become 
associated with such a municipal 
securities dealer; 

(2) A bank which is a government 
securities broker or dealer, or any 
person associated with such government 
securities broker or dealer; or 

(3) A bank which is a transfer agent, 
or any person associated or seeking to 
become associated with such transfer 
agent. 


(b) All proceedings under this ee 
must be commenced, and the notice of 
assessment must be filed, on a public 
basis, unless otherwise ordered by the 
Comptroller. Pursuant to § 19.33(b), a 
request for a private hearing may be 
filed within 20 days of service of the 
notice. 


Subpart G—Cease-and-Desist 
Authority Under the Securities Laws 


$ 19.150 Scope. 

(a) Except as provided in this subpart, 
subpart A of this part applies to 
proceedings by the Comptroller to 
determine whether, pursuant to 
authority contained in sections 12(i) and 
21C of the Exchange Act (15 U.S.C. 78/(i) 
and 78u-3), the Comptroller may initiate 
cease-and-desist proceedings against a 
national bank for violations of sections 
12, 13, 14a), 14(c), 14(d), 14(f), and 16 of 
the Exchange Act or regulations or rules 
issued thereunder (15 U.S.C. 78/, 78m, 
78n(a), 78n(c), 78n(d), 76n{f), and 78p). 

(b) All proceedings under this subpart 
must be commenced, and the notice of 
charges must be filed, on a public basis, 
unless otherwise ordered by the 
Comptroller. Pursuant to § 19.33(b), a 
request for a private hearing may be 
filed within 20 days of service of the 
notice. 


Subpart H—Change in Bank Control 


§ 19.260 Scope. 

(a) Section 7({j) of the FDIA (12 U.S.C. 
1817(j)) provides that no person may 
acquire control of an insured depository 
institution unless the appropriate 
Federal bank regulatory agency has 
been given prior written notice of the 
proposed acquisition. If, after 
investigating and soliciting comment on 
the proposed acquisition, the agency 
decides that the acquisition should be 
disapproved, the agency shall notify the 
acquiring party in writing within three 
days of the decision. The party can then 
request an agency hearing on the 
proposed acquisition. The OCC’s 
procedures for reviewing notices of 
proposed acquisitions in change-in- 
control proceedings are set forth at 12 
CFR 5.50. 

(b) Unless otherwise provided in this 
subpart, the rules in subpart A of this 
part set forth the procedures applicable 
to requests for OCC hearings. 


§ 19.161 Hearing request and answer. 

(a) Hearing request. (1) The OCC’s 
written disapproval of a proposed 
acquisition of control of a national bank, 
must— 

(i) Contain a statement of the basis for 
the disapproval; and 

(ii) Indicate that— 
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(A) A hearing may be requested by 
filing a written request with the 
Comptroller within ten days after. 
service of the notice of disapproval; and 

(B) If a hearing is requested, that an 
answer to the notice of disapproval 
must be filed within 20 days after 
service of the notice of disapproval. 

(b) Answer. An answer to the notice 
of disapproval must specifically deny 
those portions of the notice of 
disapproval which are disputed. Those 
portions of the notice which are not 
specifically denied are deemed admitted 
by the applicant. Any hearing under this 
subpart shall be limited to those parts of 
the notice that are specifically denied. 

(c) Waiver of hearing. Failure to 
request a hearing pursuant to this 
section or to file an answer constitutes a 
waiver of the opportunity for a hearing, 
and the notice of disapproval constitutes 
a final and unappealable order. 


§ 19.162 Hearing order. 


Upon receipt of a request for hearing 
and an answer pursuant to § 19.161, the 
Comptroller or the Comptroller’s 
designee shall issue an order setting 
forth the legal authority for the OCC’s 
jurisdiction over the proceeding and 
shall address the request for hearing. 


Subpart I—Discovery Depositions and 
Subpoenas 


§ 19.170 Discovery depositions. 

(a) General rule. A party may take the 
deposition of an expert, or of a person, 
including another party, who has direct 
knowledge of matters that are non- — 
privileged, relevant, and material to the 
proceeding, and where there is need for 
the deposition. The deposition of experts 
shall be limited to those experts who are 
expected to testify at the hearing. 

(b) Notice. A party desiring to take a 
deposition shall give reasonable notice 
in writing to the deponent and to every 
other party to the proceeding. The notice 
must state the time and place for taking 
the deposition, and the name and 
address of the person to be deposed. 

(c) Time limits. A party may take 
depositions at any time after the 
commencement of the proceeding, but 
no later than ten days before the 
scheduled hearing date, except with 
permission of the administrative law 
judge for good cause shown. 

(d) Conduct of the deposition. The 
witness shall be duly sworn, and each 
party shall have the right to examine the 
witness with respect to all non- 
privileged, relevant, and material 
matters of which the witness has 
factual, direct, and personal knowledge. 
Objections to questions or exhibits shall 
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be in short form, stating the grounds for 
the objection. Failure to object to 
questions or exhibits is not a waiver 
except where the grounds for the 
objection might have been avoided if the 
objection had been timely presented. 
The court reporter shall transcribe or 
otherwise record the witness's 
testimony, as agreed among the parties. 

(e) Protective orders. At any time 
after notice of a deposition has been 
given, a party may file a motion for the 
issuance of a protective order. Such 
protective order may prohibit, terminate, 
or limit the scope or manner of the 
taking of a deposition. The 
administrative law judge shall grant 
such protective order upon a showing of 
sufficient grounds, including that the 
deposition: 

(1) Is unreasonable, oppressive, 
excessive in scope, or unduly 
burdensome; 

(2) Involves privileged, irrelevant, or 
immaterial matters; 

(3) Involves unwarranted attempts to 
pry into a party’s preparation for trial; or 
(4) Is being conducted in bad faith or 
in such manner as to unreasonably 

annoy, embarrass, or oppress the 
witness. 

(f} Fees. Deposition witnesses, 
including expert witnesses, shall be paid 
the same expenses in the same manner 
as are paid witnesses in the district 
courts of the United States in 
proceedings in which the United States 
is a party. Expenses in accordance with 
this paragraph shall be paid by the party 
seeking to take the deposition. 


§ 19.171 Deposition subpoenas. 

(a) Jssuance. At the request of a party, 
the administrative law judge shall issue 
a subpoena requiring the attendance of 
a witness at a deposition. The 
attendance of a witness may be required 
from any place in any state or territory 
that is subject to the jurisdiction of the 
United States or as otherwise permitted 
bylaw. . 

(b) Service. The party requesting the 
subpoena shall serve it on the person 
named therein, or on that person's 
counsel, by personal service, certified 
mail, or overnight delivery service, The 
party serving the subpoena shall file 
proof of service with the administrative 
law judge. 

(c) Motion to quash. A person named 
in a subpoena may file a motion to 
quash or modify the subpoena. A 
statement of the reasons for the motion 
must accompany it and a copy of the 
motion must be served on the party 
which requested the subpoena. The 
motion must be made prior to the time 
for compliance specified in the 
subpoena and not more than ten days 


after the date of service of the subpoena, 
or if the subpoena is served within 15 
days of the hearing, within five days 
after the date of service. 

(d) Enforcement of deposition 
subpoena. Enforcement of a deposition 
subpoena shall be in accordance with 
the procedures of § 19.27(d). 


Subpart J—Formal investigations 


§ 19.180 Scope. 

This subpart and § 19.8 apply to 
formal investigations initiated by order 
of the Comptroller or the Comptroller's 
delegate and pertain to the exercise of 
powers specified in 12 U.S.C. 481, 
1818(n) and 1820(c), and section 21 of the 
Exchange Act (15 U.S.C. 78u). This 
subpart does not restrict or in any way 
affect the authority of the Comptroller to 
conduct examinations into the affairs or 
ownership of banks and their affiliates. 


§ 19.181 Confidentiality of formal 
investigations. 


Information or documents obtained in 
the course of a formal investigation are 
confidential and may be disclosed only 
in accordance with the provisions of 
part 4 of this chapter. 


§ 19.182 Order to conduct a formal 
investigation. 


A formal investigation begins with the 
issuance of an order signed by the 
Comptroller or the Comptroller's 
delegate. The order must designate the 
person or persons who will conduct the 
investigation. Such persons are 
authorized, among other things, to issue 
subpoenas duces tecum, to administer 
oaths, and receive affirmations as to any 
matter under investigation by the 
Comptroller. Upon application and for 
good cause shown, the Comptroller may 
limit, modify, or withdraw the order at 
any stage of the proceedings. 


§ 19.183 Rights of witnesses. 


(a) Any person who is compelled or 
requested to furnish testimony, 
documentary evidence, or other 
information with respect to any matter 
under formal investigation shall, on 
request, be shown the order initiating 
the investigation. 

(b) Any person who, in a formal 
investigation, is compelled to appear 
and testify, or who appears and testifies 
by request or permission of the 
Comptroller, may be accompanied, 
represented, and advised by counsel. 
The right to be accompanied, 
represented, and advised by counsel 
means the right of a person testifying to 
have an attorney present at all times 
while testifying and to have the 
attorney— 
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(1) Advise the person before, during 
and after the conclusion of testimony; 

(2) Question the person briefly at the 
conclusion of testimony to clarify any of 
the answers given; and 

(3) Make summary notes during the 
testimony solely for the use of the 
person. 

(c) Any person who has given or will 
give testimony and counsel representing 
the person may be excluded from the 
proceedings during the taking of 
testimony of any other witness. 

(d) Any person who is compelled to 
give testimony is entitled to inspect any 
transcript that has been made of the 
testimony but may not obtain a copy if 
the Comptroller's representatives 
conducting the proceedings have cause 
to believe that the contents should not 
be disclosed pending completion of the 
investigation. 

(e) Any designated representative 
conducting an investigative proceeding 
shall report to the Comptroller any 
instances where a person has been 
guilty of dilatory, obstructionist or 
insubordinate conduct during the course 
of the proceeding or any other instance 
involving a violation of this part. The 
Comptroller may take such action as the 
circumstances warrant, including 
exclusion of the offending individual or 
individuals from participation in the 
proceedings. 

§ 19.184 Service of subpoena and 
payment of witness fees. 

A subpoena may be served on the 
person named therein, or such person's 
attorney, by personal service or certified 
mail. A witness who is subpoenaed will 
be paid the same expenses in the same 
manner as witnesses in the district 
courts of the United States. The 
expenses need not be tendered at the 
time a subpoena is served. 


Subpart K—Parties and 
Representational Practice Before the 
OCC; Standards of Conduct 


§ 19.190 Scope. 


This subpart contains rules relating to 
parties and representational practice 
before the OCC. These rules include the 
imposition of sanctions by the 
administrative law judge, any other 
presiding officer, or the Comptroller 
against parties or their counsel in an 
adjudicatory proceeding under this part. 
They also cover other disciplinary 
sanctions—censure, suspension or 
debarment—against individuals who 
appear before the OCC in a 
representational capacity either in an 
adjudicatory proceeding under this part 
or in any other matters connected with 
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presentations to the OCC relating to a 
client's rights, privileges, or liabilities. 
This representation includes, but is not 
limited to, the practice of attorneys and 
accountants. Employees of the OCC are 
not subject to disciplinary proceedings 
under this subpart. 


§ 19.191 Sanctions relating to conduct In 
an proceeding. 

(a) General rul/e. Appropriate 
sanctions may be imposed when any 
party or person representing a party in 
an adjudicatory proceeding under this 
part has failed to comply with an 
applicable statute, regulation, or order, 
and that failure to comply: 

(1) Constitutes contemptuous conduct; 

(2) Materially injures or prejudices 
another party in terms of substantive 
injury, incurring additional expenses 
including attorney's fees, prejudicial 
delay, or otherwise; 

(3) Is a clear and unexcused violation 
of an applicable statute, regulation, or 
order; or 

(4) Unduly delays the proceeding. 

(b) Sanctions. Sanctions which may 
be imposed include any one or more of 
the following: 

(1) Issuing an order against the party; 

(2) Rejecting or striking any testimony 
or documentary evidence offered, or 
other papers filed, by the party; 

(3) Precluding the party from 
contesting specific issues or findings; 

(4) Precluding the party from offering 
certain evidence or from ing or 
contesting certain evidence offered by 
another party; 

(5) Precluding the party from making a 
late filing or conditioning a late filing on 
any terms that are just; and 

(6) Assessing reasonable expenses, 
including attorney's fees, incurred by 
any other party as a result of the 
improper action or failure to act. 

(c) Procedure for imposition of 
sanctions. (1) Upon the motion of any 
party, or on his or her own motion, the 
administrative law judge or other 
presiding officer may impose sanctions 
in accordance with this section. The 
administrative law judge or other 
presiding officer shall submit to the 
Comptroller for final ruling any sanction 
entering a final order that determines 
the case on the merits. 

(2) No sanction authorized by this 
section, other than refusal to accept late 
filings, shall be imposed without prior 
notice to all parties and an opportunity 
for any party against whom sanctions 
would be imposed to be heard. Such 
opportunity to be heard may be on such 
notice, and the response may be in such 
form as the administrative law judge or 
other presiding officer directs. The 
administrative law judge or other 


presiding officer may limit the 
opportunity to be heard to an 
opportunity of a party or a party’s 
representative to respond orally 
immediately after the act or inaction 
covered by this section is noted by the 
administrative law judge or other 
presiding officer. 

(3) Requests for the imposition of 
sanctions by any party, and the 
imposition of sanctions, are subject to 
interlocutory review pursuant to § 19.25 
in the same manner as any other ruling. 

(d) Section not exclusive. Nothing in 
this section shall be read as precluding 
the administrative law judge or other 
presiding officer or the Comptroller from 
taking any other action, or imposing any 
restriction or sanction, authorized by 
applicable statute or regulation. 


§ 19.192 Censure, suspension or 
debarment. 


The Comptroller may censure an 
individual or suspend or debar such 
individual from practice before the OCC 
if he or she is incompetent in 
representing a client's rights or interest 
in a significant matter before the OCC; 
or engages, or has engaged, in 
disreputable conduct; or refuses to 
comply with the rules and regulations in 
this part; or with intent to defraud in any 
manner, willfully and knowingly 
deceives, misleads, or threatens any 
client or prospective client. The 
suspension or debarment of an 
individual may be initiated only upon a 
finding by the Comptroller that the basis 
for the disciplinary action is sufficiently 
egregious. 


§ 19.193 Definitions. 


As used in §§ 19.190 through 19.201, 
the following terms shall have the 
meaning given in this section unless the 
context otherwise requires: 

(a}(1) Practice before the OCC 
includes any matters connected with 
presentations to the OCC or any of its 
officers or employees relating to a 
client's rights, privileges or liabilities 
under laws or regulations administered 
by the OCC. Such matters include, but 
are not limited to, representation of a 
client in an adjudicatory proceeding 
under this part; the preparation of any 
statement, opinion or other paper or 
document by an attorney, accountant, or 
other licensed professional which is 
filed with, or submitted to, the OCC, on 
behalf of another person in, or in 
connection with, any application, 
notification, report or document; the 
representation of a person at 
conferences, hearings and meetings; and 
the transaction of other business before 
the OCC on behalf of another person. 
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(2) Practice before the OCC does not 
include work prepared for a bank solely 
at its request for use in the ordinary 
course of its business. 

(b) Attorney means any individual 
who is a member in good standing of the 
bar of the highest court of any state, 
possession, territory, commonwealth, of 
the United States or the District of 
Columbia. 

(c) Accountant means any individual 
who is duly qualified to practice as a 
certified public accountant or a public 
accountant in any state, possession, 
territory, commonwealth of the United 
States, or the District of Columbia. 


§ 19.194 Eligibility to practice. 

(a) Attorneys. Any attorney who is 
qualified to practice as an attorney and 
is not currently under suspension or 
debarment pursuant to this subpart may 
practice before the OCC. 

(b) Accountants. Any accountant who 
is qualified to practice as a certified 
public accountant-or public accountant 
and is not currently under suspension or 
debarment by the OCC may practice 
before the OCC. 


§ 19.195 Incompetence. 

Incompetence in the representation of 
a client's rights and interests in a 
significant matter before the OCC is 
grounds for suspension or debarment. 
The term “incompetence” encompasses 
conduct that reflects a lack ofthe 
knowledge, judgment and skill that a 
professional would ordinarily and 
reasonably be expected to exercise in 
adequately representing the rights and 
interests of a client. Such conduct 
includes, but is not limited to: 

(a) Handling a matter which the 
individual knows or should know that 
he or she is not competent to handle, 
without associating with a professional 
who is competent to handle such matter. 

(b) Handling a matter without 
adequate preparation under the 
circumstances. 

(c) Neglect in a matter entrusted to 
him or her. 


§ 19.196 Disreputable conduct. 

Disreputable conduct for which an 
individual may be censured, debarred or 
suspended from practice before the OCC 
includes, but is not limited to: 

(a) Willfully violating or willfully 
aiding and abetting the violation of any 
provision of the Federal ing or 
applicable securities laws or the rules 
and regulations thereunder or conviction 
of any offense involving dishonesty or 
breach of trust. 

(b) Knowingly giving false or 
misleading information, or participating 
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in any way in the giving of false 
information to the OCC or any officer or 
employee thereof, or to any tribunal 
authorized to pass upon matters 
administered by the OCC in connection 
with any matter pending or likely to be 
pending before it. The term 
“information” includes facts or other 
statements contained in testimony, 
financial statements, applications for 
enrollment, affidavits, declarations, or 
any other document or written or oral 
statement. 

(c) Directly or indirectly attempting to 
influence, or offering or agreeing to 
attempt to influence, the official action 
of any officer or employee of the OCC 
by the use of threats, false accusations, 
duress or coercion, by the offer of any 
special inducement or promise of 
advantage or by the bestowing of any 
gift, favor, or thing of value. 

(d) Disbarment or suspension from 
practice as an attorney, or debarment or 
suspension from practice as a certified 
public accountant or public accountant, 
by any duly constituted authority of any 
state, possession, or commonwealth of 
the United States, or the District of 
Columbia for the conviction of a felony 
or misdemeanor involving moral 
turpitude in matters relating to the 
supervisory responsibilities of the OCC, 
where the conviction has not been 
reversed on appeal. 

{e) Knowingly aiding or abetting 
another individual to practice before the 
OCC during that individual's period of 
suspension, debarment, or ineligibility. 

(f) Contemptuous conduct in 
connection with practice before the 
OCC, and knowingly making false 
accusations and statements, or 
circulating or publishing malicious or 
libelous matter. 

(g) Suspension or debarment from 
practice before the Board of Governors, 
the FDIC, the OTS, the Securities and 

Commission, the Commodity 
Futures Trading Commission, or any 
other Federal agency based on matters 
relating to the supervisory 
responsibilities of the OCC. 

{h) Willful violation of any of the 
regulations contained in this part. 


§ 19.197 initiation of disciplinary 
proceeding. 


(a) Receipt of information. An 

individual, any employee of 
teGGh: whan anetanen tn believe that 
an individual practicing before the OCC 
in a representative capacity has engaged 
in any conduct that would serve as a 
basis for censure, suspension or 
debarment under § 19.192, may make a 
report thereof and forward it to the OCC 
or to such person as may be delegated 


responsibility for such matters by the. 
Comptroller. 

(b) Censure without formal 
proceeding. Upon receipt of information 
regarding an individual's qualification to 


” practice before the OCC, the 


Comptroller or the Comptroller's 
delegate may, after giving the individual 
notice and opportunity to respond, 
censure such individual. 

{c) Institution of formal disciplinary 
proceeding. When the Comptrolier or 
the Comptroller's delegate has reason to 
believe that any individual who 
practices before the OCC ina 
representative capacity has engaged in 
conduct that would serve as a basis for 
censure, suspension or debarment under 
§ 19.192, the Comptroller or the 
Comptroller's delegate may, after giving 
the individual notice and opportunity to 
respond, institute a formal disciplinary 

ing against such individual. The 
proceeding will be conducted pursuant 
to § 19.199 and initiated by a complaint 
which names the individual as a 
respondent and is signed by the 
Comptroller or the Comptroller's 
delegate. Except in cases of willfulness, 
or when time, the nature of the 
proceeding, or the public interest do not 
permit, a proceeding under this section 
may not be commenced until the 
respondent has been informed, in 
writing, of the facts or conduct which 
warrant institution of a proceeding and 
the respondent has been accorded the 
opportunity to comply with all lawful 
requirements or take whatever action 
may be necessary to remedy the conduct 
that is the basis for the commencement 
of the proceeding. 


§ 19.198 Conferences. 

{a) General. The Comptroller or the 
Comptroller's delegate may confer with 
a proposed respondent concerning 
allegations of misconduct or other 
grounds for censure, debarment or 
suspension, regardless of whether a 
proceeding for debarment or suspension 
has been commenced. If a 
results in a stipulation in connection 
with a proceeding in which the 
individual is the respondent, the 
stipulation may be entered in the record 
at the request of either party to the 
proceeding. 

(b) Resignation or voluntary 
suspension. In order to avoid the 
institution of, or a decision in, a 
debarment or suspension proceeding, a 
person who practices before the OCC 
may consent to suspension from 
practice. At the discretion of the 
Comptroller or the Comptroller's 
delegate, the individual may be 
suspended or debarred in accordance 
with the consent offered. 


§ 19.199 Proceedings under this subpart. 

Any hearing held under this subpart 
are held before a presiding officer who 
is an administrative law judge pursuant 
to procedures set forth in subpart A of 
this part. The Comptroller or the 
Comptroller's delegate shall appoint a 
person to represent the OCC in the 
hearing. Any person having prior 
involvement in the matter which is the 
basis for the suspension or debarment 
proceeding is disqualified from 
representing the OCC in the hearing. 
The hearing will be closed to the public 
unless the Comptroller on his or her own 
initiative, or on the request of a party, 
otherwise directs. The presiding officer 
shall issue a recommended decision to 
the Comptroller who shall issue the final 
decision and order. The Comptroller 
may censure, debar or suspend an 
individual, or take such other 
disciplinary action as the Comptroller 
deems appropriate. 


§ 19.200 Effect of suspension, debarment 
or censure. 

(a) Debarment. If the final order 
against the respondent is for debarment, 
the individual may not practice before 
the OCC unless otherwise permitted to 
do so by the Comptroller. 

(b) Suspension. ff the final order 
against the respondent is for suspension, 
the individual may not practice before 
the OCC during the period of 
suspension. 

(c) Censure. If the final order against 
the respondent is for censure, the 
individual may be permitted to practice 
before the OCC, but such individual's 
future representations may be subject to 
conditions designed to promote high 
standards of conduct. If.a written letter 
of censure is issued, a copy will be 
maintained in the OCC’s files. 

(d) Notice of debarment or 
suspension. Upon the issuance of a final 
order for suspension or debarment, the 
Comptroller or the Comptroller's 
delegate shall give notice of the order to 
appropriate officers and employees of 
the OCC and to interested departments 
and agencies of the Federal 
Government. The Comptroller or the 
Comptroller's delegate shall also give 
notice to the appropriate — of 
the state in which any 
suspended individual is or was nied 
to practice. 

§ 19.201 Petition for reinstatement. 

At the expiration of the period of time 
designated in the order of debarment, 
the Comptroller may entertain a petition 
for reinstatement from any person 
debarred from practice before the OCC. 
The Comptroller may grant 
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reinstatement only if satisfied that the 
petitioner is likely to act in accordance 
with the regulations in this part, and 
that granting reinstatement would not be 
contrary to the public interest. Any 
request for reinstatement shall be 
limited to written submissions unless 
the Comptroller, in his or her discretion, 
affords the petitioner a hearing. 


Subpart L—Equal Access to Justice 
Act 


§ 19.210 Scope. 

The Equal Access to Justice Act 
regulations applicable to formal OCC 
adjudicatory proceedings under this part 
are set forth at 31 CFR part 6. 

4. Subparts M through O are removed. 


Dated: June 5, 1991. 
Robert B. Serino, 
Deputy Chief Counsel (Policy). 


FEDERAL RESERVE SYSTEM 


12 CFR Part 263 


List of Subjects in 12 CFR Part 263 


Administrative practice and 
procedure; Banks, banking; Equal access 
to justice; Federal Reserve System; 
Hearing and appeal procedures; 
Penalties. 


Authority and Issuance 


For the reasons set out in the common 
preamble, part 263 of chapter II of title 
12 of the Code of Federal Regulations is 
proposed to be amended as set forth 
below: 


PART 263—-RULES OF PRACTICE FOR 
HEARINGS 


1. The authority citation for part 263 is 
revised to read as follows: 


Authority: Sections 9, 11(i), 19 and 29 of the 
Federal Reserve Act (12 U.S.C. 324, 248, 504, 
and 505); sections 5(b), 8(b) and 8(d) of the 
Bank Holding Company Act of 1956, as 
amended (12 U.S.C. 1884(b), 1847(b) and 
1847(d)); section 106(b)(2)(F) of the Bank 
Holding Company Act Amendments of 1970, 
as amended (12 U.S.C. 1972(2)(F)); sections 
7(j), 8 and 18(c) of the Federal Deposit 
Insurance Act, as amended (12 U.S.C. 1817(j), 
1818 and 2828(c)); section 13 of the 
International Banking Act of 1978 (12 U.S.C. 
308); sections 15B(c)(5), 15C(c)(2), and 21B of 
the Securities Exchange Act of 1984, as 
amended (15 U.S.C. 780-4, 780-5, and 78u-2); 
section 11 of the Clayton Act, as amended (15 
U.S.C. 21); section 203(c) of the Equal Access 
to Justice Act, as amended (5 U.S.C. 504); and 
sections 908 and 910 of the International 
Lending Supervision Act of 1983 (12 U.S.C. 
3907 and 3909). 


2. Subpart A is revised to read as set 
forth at the end of the common 
preamble. 


Subpart A—Uniform Rules of Practice and 
Procedure 


Sec. 

263.1 
263.2 
263.3 


Scope. 

Rules of construction. 

Definitions. 

263.4 Authority of Agency Head. 

263.5 Authority of the administrative law 
judge. 

263.6 Appearance and practice in 
adjudicatory proceedings. 

263.7. Good faith certification. 

263.8 Conflicts of interest. 

263.9 Ex parte communications. 

263.10 Filing of papers. 

263.11 Service of papers. 

263.12 Construction of time limits. 

263.13 Change of time limits. 

263.14 Witness fees and expenses. 

263.15 Opportunity for informal settlement. 

263.16 Agency's right to conduct 
examination. 

263.17 Collateral attacks on adjudicatory 
proceeding. 

263.18 Commencement of proceeding and 
contents of notice. 

263.19 Answer. 

263.20 Amended pleadings. 

263.21 Failure to appear. 

263.22 Consolidation and severance of 
actions. 

263.23 Motions. 

263.24 Scope of document discovery. 

263.25 Request for document discovery from 
parties. 

263.26 Document subpoenas to nonparties. 

263.27 Deposition of witness unavailable for 
hearing. 

263.28 Interlocutory review. 

263.29 Summary disposition. 

263.30 Partial summary disposition. 

263.31 Scheduling and prehearing 
conferences. 

263.32 Prehearing submissions. 

263.33 Public hearings. 

263.34 Hearing subpoenas. 

263.35 Conduct of hearings. 

263.36 Evidence. 

263.37 Proposed findings and conclusions. 

263.38 Recommended decision and filing of 
record. 

263.39 Exceptions to recommended 
decision. 

263.40 Review by Agency Head. 

263.41 Stays pending judicial review. 


3. Subparts B through D are revised 
and new subparts E through G are 
added to read as follows: 


Subpart B—Board of Governors Local 

Rules Suppiementing the Uniform Rules 

263.50 Purpose and scope. 

263.51 Definitions. 

263.52 Address for filing. 

263.53 Discovery depositions. 

263.54 Delegation to the Office of Financial 
Institution Adjudication. 


Subpart C—Procedures for Assessment of 

Civil Money Penalties 

263.60 Scope. 

263.61 Opportunity for informal proceeding. 

263.62 Relevant considerations for 
assessment of civil penalty. 

263.63 Assessment order. 
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Sec. 
263.64 Payment of civil penalty 


D—Rules and Procedures . 
Applicable to Suspension of Removal of an 
Institution-Affiliated Party Where a Felony 
Is Charged or Proven 


263.70 Purpose and scope. 

263.71 Notice of order of suspension, 
removal, or prohibition. 

263.72 Request for informal hearing. 

263.73 Order for informal hearing. 

263.74 Decision of the Board. 


Subpart E—Procedures for issuance and 

Enforcement of Directives To Maintain 

Adequate Capital 

263.80 Purpose and scope. 

263.81 Definitions. 

263.82 Establishment of minimum capital 
levels. 

263.83 Issuance of capital directives. 

263.84 Enforcement of directive. 

263.85 Establishment of increased capital 
level for specific institutions. 


Subpart F—Practice Before the Board 


263.90 Scope. 

263.91 Censure, suspension or debarment. 

263.92 Definitions. 

263.93 Eligibility to practice. 

263.94 Conduct warranting sanctions. 

263.95 Initiation of disciplinary proceeding. 

263.96 Conferences. 

263.97 Proceedings under this subpart. 

263.98 Effect of suspension, debarment or 
censure. 

263.99 Petition for reinstatement. 


Subpart G—Rules Regarding Claims Under 
the Equal Access to Justice Act 

263.100 Authority and scope. 

263.101 Standards for awards. 

263.102 Prevailing party. 

263.103 Eligibility of applicants. 

263.104 Application for awards. 

263.105 Statement of net worth. 

263.106 Measure of awards. 

263.107 Statement of fees and expenses. 
263.108. Responses to application. 
263.109 Further proceedings. 

263.110 Recommended decision. 
263.111 Action by the Board. 


Subpart B—Board of Governors Local 
Rules Supplementing the Uniform 
Rules 


§ 263.50 Purpose and scope. 

(a) This subpart prescribes the rules of 
practice and procedure governing formal 
adjudications set forth in § 263.50(b) of 
this subpart, and supplements the rules 
of practice and procedure contained in 
subpart A of this part. 

(b) The rules and procedures of this 
subpart and subpart A of this part shall 
apply to the formal adjudications set 
forth in § 263.1 of subpart A and to the 
following adjudications: 

(1) Suspension of a member bank from 
use of credit facilities of the Federal 
Reserve System under section 4 of the 
FRA (12 U.S.C. 301); 
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System ander section 9 of the FRA {12 
U.S. 327); - 

(3) Issuance of a cease-and-desist 
order under section 11 of the Clayton 
Act (15 U.S.C. 21); 

_ Formal adjudications on bank 

punder section 18(c) 
of the E the FDIA (12 U.S.C. 1828(c)}; 

(5) Issuance of a divestiture order 
under section 5{e} of the BHCA {12 
U.S.C. 1844fe)); 

(6) Imposition of sanctions upon any 
raunicipal securities dealer for which the 
Board is the appropriate regulatory 
agency, or upen any person associated 
or seeking to become associated with 
such a municipal securities dealer, 
under section 15B{c}{5) of the Exchange 
Act (15 U.S.C. 780-4); and 

(7) Proceedings where the Board 
a a orders that a formal hearing 

e 


§ 263.51 Definitions. 

As used in subparts B through G of 
this part: 

(a) Board means the Board of 
Governors of the Federal Reserve 
System; 

{b) Secretary means the Secretary of 
the Board of Governors of the Federal 
Reserve System. 


§'263.52 Address for filing. 

All papers to be filed with the Board 
shall be filed with the Secretary of the | 
Board of Governors of the Federal 
Reserve System, Washington, DC 20551. 


§ 263.53 Discovery depositions. 

(a) Jn general. in addition to the 
discovery permitted in subpart A of this 
part, limited discovery by means of 
depositions shall be allowed for certain 
individuals with knowledge of facts 
material to the proceeding that are not 
protected from discovery by any 
applicable privilege. in the 
case, accordingly, depositions will not 
be taken of individuals other than those 
identified as hearing witnesses or 
experts. All discovery depositions must 
be completed within the time set forth in 
§ 263.24(d). 

(b) Application. A party who desires 
ito take a deposition of any other party's 
proposed witnesses or any expert, shall 
apply to the administrative law judge for 
the issuance of a discovery subpoena or 
subpoena duces tecum. The application 
shall state: The name and address of the 
proposed deponent, the subject matter 
of the testimony expected from the 
deponent and its relevancy to the 
proceeding, and the ene of the place 
and the time, no sooner than ten days 
after the service of the subpoena, for the 


taking of the deposition. Any such 
application shall be treated as a motion 
subject to the rules governing motions 
practice set forth in § 263.23. 

(c) Issuance of subpoena. The 

administrative law judge shall issue the 
subpoen. 

duces tecum upon a 
that the application satisfies the 
requirements of this section and 
§ 263.24. if the administrative law judge 
determines that the taking of the 
deposition or its proposed location is, in 
whole or in part, unnecessary, 
unreasonable, oppressive, excessive in 
scope or on burdensome, he or she 
may deny the application or may grant it 
upon such conditions as justice may 
require. The party obtaining the 
deposition subpoena or subpoena duces 
tecum shall be responsible for serving it 
on the deponent and all parties to the 
proceeding in accordance with § 263.11. 

(d) Motion to quash or modify. A 
person named in a deposition subpoena 
or subpoena duces tecum se file a 
motion to quash or modify the 
subpoena, including the issuance of a 
protective order, within at least ten days 
after service of the subpoena, but in all 
cases at least five days prior to the 
commencement of the scheduled 
deposition. A statement of the reasons 
for granting the motion must accompany 
it and a copy of the motion and the 
statement must be served on party 
which requested the subpoena. Only the 
party requesting the subpoena may file a 
response to a motion to quash or modify, 
and such response shall be filed within 
five days of service of the motion. 

(e) Enforcement of a deposition 
subpoena. Enforcement of a deposition 
subpoena shall be in accordance with 
the precedures set forth in § .263.27{d). 

{f} Conduct of the deposition. The 
deponent shall be duly sworn, and each 
party shall have the right to examine the 
witness with respect to all non- 
privileged, relevant and material 
matters. Objections ‘to questions or 
evidence shall be in the short form, 
stating the ground for the objection. 
Failure to object to questions or 
evidence shall not be deemed a waiver 
except where the for the 
objection i have been avoided if the 
objection had been ti presented. 


The discovery deposition shall be 
transcribed or otherwise 


recorded as 
agreed among the parties. 

(g) Protective orders. At any time 
during the taking of a discovery - 
deposition, ence ree 
or of the deponent, the administrative 
law judge may terminate or limit the 
scope and manner of the deposition 
upon a finding of sufficient ground. 
Grounds for terminating or limiting the 


taking of a discovery deposition include 
a finding that the discovery deposition is 
being conducted in bad faith or in such a 
Tanner as to: 

(1) Unreasonably annoy, embarrass, 
or oppress the deponent; 

(2) Unreasonably probe into privilege, 
irrelevant or immaterial matters; or 

(3) Unreasonably attempt to pry into 2 
party’s preparation for trial. 
§ 263.54 Delegation to the Office of 
Financial institution Adjudication. 


judge of the OFIA. 


Subpart C—Procedures for 
Assessment of Civil Money Penalties 


§ 263.60 Scope. 

The Uniform Rules set forth in subpart 
A of this part shall govern the 
procedures for assessment of civil 

money penalties, except as otherwise 
provided in this subpart. 


§ 263.61 Opportunity for informal 
proceeding. 


In the sole discretion of the Board's 
General Counsel, the General Counsel 
may, prior to the issuance by the Board 
of a notice of assessment of civil 
penalty, advise the affected person that 
the issuance of a notice of assessment of 
civil penalty is being considered and the 
reasons and authority for the proposed 
assessment. The General Counsel may 


staff to show that the penalty should not 
be assessed or, if assessed, should be 
reduced in amount. 


§ 263.62 HKelevant:considerations for 
assessment of civil penalty. 

In determining the amount of the 
penalty to be assessed, the Board shall 
take into account the appropriateness of 
the penalty with respect to the financial 
resources and good faith of the person 
charged, the gravity of the misconduct, 
the of previous misconduct, the 
economic benefit derived by the person 
from the misconduct, and such other 
matters as justice may require. 


§ 263.63 Assessment order. 


{a) in the event of consent to an 
assessment by the person concerned, or 
if, upon the record made at an 
administrative hearing, the Board finds 
that the grounds for having assessed the 
penalty have been established, the 
Board may issue a final order of 
assessment of civil penalty. In its final 
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order, the Board may modify the amount 
of the penalty specified in the notice of 
assessment. 

(b) An assessment order is effective 
immediately upon issuance, or upon 
such other date as may be specified 
therein, and shall remain effective and 
enforceable until it is stayed, modified, 
terminated, or set aside by action of the 
Board or a reviewing court. 


§ 263.64 Payment of civil penalty. 

(a) The date designated in the notice 
of assessment for payment of the civil 
penalty will normally be 60 days from 
the issuance of the notice. If, however, 
the Board finds in a specific case that 
the purposes of the authorizing statute 
would be better served if the 60-day 
period is changed, the Board may 
shorten or lengthen the period or make 
the civil penalty payable immediately 
upon receipt of the notice of assessment. 
If a timely request for a formal hearing 
to challenge an assessment of civil 
penalty is filed, payment of the penalty 
shall not be required unless and until 
the Board issues a final order of 
assessment following the hearing. If an 
assessment order is issued, it will 
specify the date by which the civil 
penalty should be paid or collected. 

(b) Checks in payment of civil 
penalties should be made payable to the 
“Board of Governors of the Federal 
Reserve System.” Upon collection, the 
Board shall forward the amount of the 
penalty to the Treasury of the United 
States. 


Subpart D— Rules and Procedures 
Applicable to Suspension or Removal 
of an Institution-Affiliated Party Where 
a Felony is Charged or Proven 


§ 263.70 Purpose and scope. 

The rules and procedures set forth in 
this subpart apply to informal hearings 
afforded to any institution-affiliated 
party for whom the Board is the 
appropriate regulatory agency, who has 
been suspended from office or 
prohibited from further participation in 
any manner in the conduct of the 
institution’s affairs by a notice or order 
issued by the Board upon the grounds 
set forth in section 8(g) of the FDIA (12 
U.S.C. 1818(g)). 


§ 263.71 Notice or order of suspension, 
removal, or prohibition. 

(a) Grounds. The Board may suspend 
an institution-affiliated party from office 
or prohibit an institution-affiliated party 
from further participation in any manner 
in the conduct of an institution’s affairs 
when the person is charged in any 
information, indictment, or complaint 
authorized by a United States attorney 


with the commission of, or participation 
in, a crime involving dishonesty or 
breach of trust that is punishable by 
imprisonment for a term exceeding one 
year under State or Federal law. The 
Board may remove an institution- 
affiliated party from office or prohibit an 
institution-affiliated party from further 
participation in any manner in the 
conduct of an institution’s affairs when 
the person is convicted of such an 
offense and the conviction is not subject 
to further direct appellate review. The 
Board may suspend or remove an 
institution-affiliated party or prohibit an 
institution-affiliated party from 
participation in an institution's affairs in 
these circumstances if the Board finds 
that continued service to the financial 
institution or participation in its affairs 
by the institution-affiliated party may 
pose a threat to the interests of the 
institution’s depositors or may threaten 
to impair public confidence in the 
financial institution. 

(b) Contents. The Board commences a 
suspension, removal, or prohibition 
action under this subpart with the 
issuance, and service upon a institution- 
affiliated party, of a notice of 
suspension from office, or order of 
removal from office, or notice or order of 
prohibition from participation in the 
financial institution’s affairs. Such a 
notice or order shall indicate the basis 
for the suspension, removal, or 
prohibition and shall inform the 
institution-affiliated party of the right to 
request in writing, within 30 days of 
service of the notice or order, an 
opportunity to show at an informal 
hearing that continued service to, or 
participation in the conduct of the 
affairs of, the financial institution does 
not and is not likely to pose a threat to 
the interests of the financial institution’s 
depositors or threaten to impair public 
confidence in the financial institution. 
Failure to file a timely request for an 
informal hearing shall be deemed to be a 
waiver of the right to request such a 
hearing. A notice of suspension or 
prohibition shall remain in effect until 
the criminal charge upon which the 
notice is based is finally disposed of or 
until the notice is terminated by the 
Board. 

(c) Service. The notice or order shall 
be served upon the financial institution 
concerned, whereupon the institution- 
affiliated party shall immediately cease 
service to the financial institution or 
further participation in any manner in 
the conduct of the affairs of the financial 
institution. A notice or order of 
suspension, removal, or prohibition may 
be served by any of the means 
authorized for service under 
§ 263.11(c)(2) of subpart A. 
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§ 263.72 Request for informal hearing. 
An institution-affiliated party who is 
suspended or removed from office or 
prohibited from participation in the 
institution's affairs may request an 
informal hearing within 30 days of 
service of the notice or order. The 
request shall be filed in writing with the 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551. The request shall state with 
particularity the relief desired and the 
grounds therefor and shall include, 
when available, supporting evidence in 
the form of affidavits. If the institution- 
affiliated party desires to present oral 


' testimony or witnesses at the hearing, 


the institution-affiliated party must 
include a request to do so with the 
request for informal hearing. The 
request to present oral testimony or 
witnesses shall specify the names of the 
witnesses and the general nature of their 
expected testimony. 


§ 263.73 Order for informal hearing. 


(a) Issuance of hearing order. Upon 
receipt of a timely request for an 
informal hearing, the Secretary shall 
promptly issue an order directing an 
informal hearing to commence within 30 
days of the receipt of the request. At the 
request of the institution-affiliated party, 
the Secretary may order the hearing to 
commence at a time more than 30 days 
after the receipt of the request for 
hearing. The hearing shall be held in 
Washington, DC, or at such other place 
as may be designated by the Secretary, 
before presiding officers designated by 
the Secretary to conduct the hearing. 
The presiding officers normally will 
include representatives from the Board’s 
Legal Division and the Division of 
Banking Supervision and Regulation and 
from the appropriate Federal Reserve 
Bank. 

(b) Waiver of oral hearing. A 
institution-affiliated party may waive in 
writing his or her right to an oral hearing 
and instead elect to have the matter 
determined by the Board solely on the 
basis of written submissions. 

(c) Hearing procedures. (1) The 
institution-affiliated party may appear 
at the hearing personally, through 
counsel, or personally with counsel. The 
institution-affiliated party shall have the 
right to introduce relevant written 
materials and to present an oral 
argument. The institution-affiliated 
party may introduce oral testimony and 
present witnesses only if expressly 
authorized by the Board or the 
Secretary. Except as provided in 
§ 263.11, the adjudicative procedures of 
the Administrative Procedure Act (5 
U.S.C. 554-557) and of subpart A of this 
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part shall not apply to the informal 
hearing ordered under this subpart 
unless the Board orders that subpart A 
of this part applies. 

(2) The informal hearing shall be 
recorded and a transcript shall be 
furnished to the institution-affiliated 
party upon request and after the 
payment of the cost thereof. Witnesses 
need not be sworn, unless specifically 
requested by a party or the presiding 
officers. The presiding officers may ask 
questions of any witness. 

(3) The presiding officers may order 
the record to be kept open for a 
reasonable period following the hearing 
(normally five business days), during 
which time additional submissions to 
the record may be made. Thereafter, the 
record shall be closed. 

(d) Authority of presiding officers. In 
the course of or in connection with any 
proceeding under this subpart, the Board 
or the presiding officers are authorized 
to administer oaths and affirmations, to 
take or cause to be taken depositions, to 
issue, quash or modify subpoenas and 
subpoenas duces tecum, and, for the 
enforcement thereof, to apply to an 
appropriate United States district court. 
All action relating to depositions and 
subpoenas shall be in accordance with 
the rules provided in §§ 263.34 and 
263.53. 

(e) Recommendation of presiding 
officers. The presiding officers shall 
make a recommendation to the Board 
concerning the notice or order of 
suspension, removal, or prohibition 
within 20 calendar days following the 
close of the record on the hearing. 


§ 263.74 Decision of the Board. 


(a) Within 60 days following the close 
of the record on the hearing, or receipt 
of written submissions where a hearing 
has been waived, the Board shall notify 
the institution-affiliated party whether 
the notice of suspension or prohibition 
will be continued, terminated, or 
otherwise modified, or whether the 
order of removal or prohibition will be 
rescinded or otherwise modified. The 
notification shall contain a statement of 
the basis for any adverse decision by 
the Board. In the case of a decision 
favorable to the institution-affiliated 
party, the Board shall take prompt 
action to rescind or otherwise modify 
the order of suspension, removal or 
prohibition. 

(b) In deciding the question of 
suspension, removal, or prohibition 
under this subpart, the Board shall not 
rule on the question of the guilt or 
innocence of the individual with respect 
to the crime with which the individual 
has been charged. 


Subpart E—Procedures for issuance 
and Enforcement of Directives To . 


Maintain Adequate Capital 


§ 263.80 Purpose and scope. 

This subpart establishes procedures 
under which the Board may issue a 
directive or take other action to require 
a state member bank or a bank holding 
company to achieve and maintain 
adequate capital. 


§ 263.81 Definitions. 


(a) Bank holding company means any 
company that controls a bank as defined 
in section 2 of the BHCA, 12 U.S.C. 1841, 
and in the Board’s Regulation Y (12 CFR 
225.2(b)) or any direct or indirect 
subsidiary thereof other than a bank 
subsidiary as defined in section 2(c) of 
the BHCA, 12 U.S.C. 1841(c), and in the 
Board's Regulation Y (12 CFR 225.2(a)). 

(b) Capital Adequacy Guidelines 
means those guidelines for bank holding 
companies and state member banks 
contained in appendix A and D to the 
Board's Regulation Y (12 CFR part 225), 
and in appendix A to the Board’s 
Regulation H (12 CFR part 208), or any 
succeeding capital guidelines 
promulgated by the Board. 

(c) Directive means a final order 
issued by the Board pursuant to ILSA 
(12 U.S.C. 3907(b)(2)) requiring a state 
member bank or bank holding company 
to increase capital to or maintain capital 
at the minimum level set forth in the 
Board's Capital Adequacy Guidelines or 
as otherwise established under 
procedures described in § 263.85 of this 
subpart. 

(d) State member bank means any 
state-chartered bank that is a member of 
the Federal Reserve System. 


§ 263.82 Establishment of minimum capital 
levels. 


The Board has established minimum 
capital levels for state member banks 
and bank holding companies in its 
Capital Adequacy Guidelines. The 
Board may set higher capital levels as 
necessary and appropriate for a 
particular state member bank or bank 
holding company based upon its 
financial condition, managerial 
resources, prospects, or similar factors, 
pursuant to the procedures set forth in 
§ 263.85 of this subpart. 


§ 263.83 Issuance of capital directives. 
(a) Notice of intent to issue directive. 
Except as provided in § 263.85 of this 
subpart, if a state member bank or bank 
holding company is operating with less 
than the minimum level of capital 
established in the Board's Capital 
Adequacy Guidelines, the Board may 


issue and serve nnon such state member 


27827 


bank or bank holding company written 
notice of the Board's intent to issue a 
directive to require the bank or bank 
holding company to achieve and 
maintain adequate capital within a 
specified time period. 

(b). Contents of notice. The notice of 
intent to issue a directive shall include: 

(1) The required minimum level of 
capital to be achieved or maintained by 
the institution; 

(2) Its current level of capital; 

(3) The proposed increase in capital 
needed to meet the minimum 
requirements; 

(4) The proposed date or-schedule for 
meeting these minimum requirements; 

(5) When deemed appropriate, 
specific details of a proposed plan for 
meeting the minimum capital 
requirements; and 

(6) The date for a written response by 
the bank or bank holding.company to 
the proposed directive, which shall be at 
least 14 days from the date of issuance 
of the notice unless the Board 
determines a shorter period is necessary 
because of the financial condition of the 
bank or bank holding company. 

(c) Response to notice. The bank or 
bank holding company may file a 
written response to the notice within the 
time period set by the Board. The 
response may include: 

(1) An explanation why a directive 
should not be issued; 

(2) Any proposed modification of the 
terms of the directive; 

(3) Any relevant information, 
mitigating circumstances, 
documentation or other evidence in 
support of the institution's position 
regarding the proposed directive; and 

(4) The institution’s plan for attaining 
the required level of capital. 

(d) Failure to file response. Failure by 
the bank or bank holding company to 
file a written response to the notice of 
intent to issue a directive within the 
specified time period shall constitute a 
waiver of the opportunity to respond 
and shall constitute consent to the 
issuance of such directive. 

(e) Board consideration of response. 
After considering the response of the 
bank or bank holding company, the 
Board may: 

(1) Issue the directive as originally 
proposed or in modified form; 

(2) Determine not to issue a directive 
and so notify the bank or bank holding 
company; or 

(3) Seek additional information or 
clarification of the response by the bank 
or bank holding company. 

(f) Contents of directive. Any directive 
issued by the Board may order the bank 


or hank haldine comnany ta; 
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(1) Achieve or maintain the minimum 


See ee 
ate; 

(2) Adhere to a previously submitted 
plan or submit for approval and adhere 


capital requirement by a certain date; 
(3) Take other specific action as the 
Board directs to achieve the minimum 
capital levels, including requiring a 
reduction of assets or asset growth or 
restriction on the payment of dividends; 


or 

(4) Take any combination of the above 
actions. 

(g} Request for reconsideration of 
directive. Any state member bank or 
bank holding company, upon a change 
in circumstances, may request the Board 


to reconsider the terms of a directive 
and may propose changes in the plan 
under which it is operating to meet the 
required minimum capital level. The 
directive and plan continue in effect 
—s such request is pending before the 


§ 263.84 Enforcement of directive. 

(a) Judicial and administrative 
remedies. (1} Whenever a bank or bank 
holding company fails to follow a 
directive issued under this subpart, or to 
submit or adhere to a capital adequacy 
plan as required by such directive, the 
Board may seek enforcement of the 
directive, including the capital adequacy 
plan, in the appropriate United States 
district court, pursuant to section 908 
(b)(2)(B)fii) of ILSA (12 U.S.C. 
3907(b)(2)(B)(ii}) and to section 8(i) of 
the FDIA (12 U.S.C. 1818{i)), in the same 
manner and to the same extent as if the 
directive were a final cease-and desist- 
order. 

(2) The Board, to section 
910{d) of ILSA (12 U.S.C. 3909{d)), may 
also assess civil money penalties for 
violation of the directive against any 
bank or bank holding company and any 
institution-affiliated party of the bank or 
bank holding company, in the same 
manner and to the same extent as if the 
directive were a final cease-and-desist 
order. 

(b) Other enforcement actions. A 
directive may be issued separately, in 
conjunction with, or in addition to any 
other enforcement actions available to 
the Board, including issuance of cease- 
and-desist orders, the approval or denial 
of applications or notices, or any other 
actions authorized by law. 

(c) Consideration in ma 
proceedings. In acting upon 
application or notice submitted to the 
Board pursuant to any statute 


administered by the Board, the Board 
may consider the progress of a state 
member bank or bank company 
or any subsidiary thereof in adhering to 
any directive or capital adequacy plan 
required by the Board pursuant to this 
subpart, or by any other appropriate 
banking supervisory agency pursuant to 
ILSA. The Board shall consider whether 
approval or a notice of intent not to 
disapprove would divert earnings, 
diminish capital, or otherwise impede 
the bank or bank holding company in 
achieving its required minimum capital 
level or complying with its capital 
adequacy plan. 


§ 263.85 Establishment of increased 
capital level for specific institutions. 

(a) Establishment of capital levels for 
specific institutions. The Board may 
establish a capital level higher than the 
minimum specified in the Board's 
Capital Adequacy Guidelines for a 
specific bank or bank holding company 
pursuant to: 

(1) A written agreement or 
memorandum of understanding between 
the Board or the appropriate Federal 
Reserve Bank and the bank or bank 
holding company; 

(2) A temporary or final cease-and- 
desist order issued pursuant to section 
8(b) or (c) of the FDIA {12 U.S.C. 1818(b)} 
or (c}); 

(3) A condition for approval of an 
application or issuance of a notice of 
intent not to disapprove a proposal; 

(4) Or other similar means; or 

(5) The procedures set forth in 
paragraph (b) of this section. . 

) Procedure to establish higher 
capital requirement—{1) Notice. When 
the Board determines that capital levels 
above those in the Board’s Capital 
Adequacy Guidelines may be necessary 
and appropriate for a particular bank or 
bank ing company under the 
circumstances, the Board shall give the 
bank or bank holding company notice of 
the proposed higher capital requirement 
and shall permit the bank or bank 
holding company an opportunity to 
comment upon the proposed capital 
level, whether it should be required and, 
if so, under what time schedule. The 
notice shall contain the Board’s reasons 
for proposing a higher level of capital. 

(2) Response. The bank or 
holding company shall be allowed at 
least 14 days to respond, unless the 
Board determines that a shorter period 
is necessary because of the financial 
condition of the bank or bank holding 
company. Failure by the bank or bank 
holding company to file a written’ 
response to the notice within the time 
set by the Board shall constitute a 
waiver of the opportunity to respond 
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and shall constitute consent to issuance 
of a directive containing the required 
minimum capital level. 

(3).Board decision. After considering 
the response of the institution, the Board 
may issue a written directive to the. 
bank or bank holding company setting 
an appropriate capital iat ain and the date 
on which this capital level will become 
effective. The Board may require the 
bank or bank holding company to 
submit and adhere to a plan for 
achieving such higher capital level as 
the Board may set. 

(4) Enforcement of higher capital 
level. The Board may enforce the capital 
level established pursuant to the 
procedures described in this section and 
any plan submitted to achieve that 
capital level through the procedures set 
forth in § 263.84 of this subpart. 


Subpart F—Practice Before the Board 


§ 263.90 Scope. 

This subpart prescribes rules relating 
to general practice before the Board on 
one’sownbehalforina 
representational capacity, including the 
circumstances under which disciplinary 
sanctions—censure, suspension, or 
debarment—may be imposed upon 
persons appearing in a representational 
capacity, including attorneys and 
accountants, but not including 
employees of the Board. These 
disciplinary sanctions, which continue 
in effect beyond the duration of a 
specific proceeding, supplement the. 
provisions of § 263.6{b) of subpart A, 
which address control of a specific 
proceeding. 


§ 263.91 Censure, suspension or 
debarment. 


The Board may censure an individual 
or suspend or debar such individual 
from practice before the Board if he or 
she engages, or has engaged, in conduct 
warranting sanctions as set forth in 
§ 263.94; refuses to comply with the 
rules and regulations in this part; or with 
intent to defraud in any manner, 
willfully and knowingly deceives, 
misleads, or threatens any client or 
prospective client. The suspension or 
debarment of an individual shall be 
initiated only upon a finding by the 
Board that the conduct that forms the 
basis for the disciplinary action is 
egregious. 


§ 263.92 Definitions. 


As used in this subpart, the following 
terms shall have the meaning given in 
this section unless the context otherwise 


requires. 
{a)(1) Practice before the Board 
includes any matters connected with 
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presentations to the Board or to any of 
its officers or employees relating to a 
client's rights, privileges or liabilities 
under laws or regulations administered 
by the Board. Such matters include, but 
are not limited to, the preparation of any 
statement, opinion or other paper or 
document by an attorney, accountant, or 
other licensed professional which is 
filed with, or submitted to, the Board, on 
behalf of another person in, or in 
connection with, any application, 
notification, report or document; the 
representation of a person at 
conferences, hearings and meetings; and 
the transaction of other business before 
the Board on behalf of another person. 

(2) Practice before the Board does not 
include work prepared for an institution 
solely at its request for use in the 
ordinary course of its business. 

(b) Attorney means any individual 
who is a member in good standing of the 
bar of the highest court of any state, 
possession, territory, commonwealth, or 
the District of Columbia. 

(c) Accountant means any individual 
who is duly qualified to practice as a 
certified public accountant or a public 
accountant in any state, possession, 
territory, commonwealth, or the District 
of Columbia. 


§ 263.93 Eligibility to practice. 

(a) Attorneys. Any attorney who is 
qualified to practice as an attorney and 
is not currently under suspension or 
debarment pursuant to this subpart may 
practice before the Board. 

(b) Accountants. Any accountant who 
is qualified to practice as a certified 
public accountant or public accountant 
and is not currently under suspension or 
debarment by the Board may practice 
before the Board. 


§ 263.94 Conduct warranting sanctions. 

Conduct for which an individual may 
be censured, debarred or suspended 
from practice before the Board includes, 
but is not limited to: 

(a) Willfully violating or willfully 
aiding and abetting the violation of any 
provision of the Federal banking laws or 
the rules and regulations thereunder or 
conviction of any offense involving 
dishonesty or breach of trust; 

(b) Knowingly giving false or 
misleading information, or participating 
in any way in the giving of false 
information to the Board or to any Board 
officer or employee, or to any tribunal 
authorized to pass upon matters 
administered by the Board in connection 
with any matter pending or likely to be 
pending before it. The term 
“information” includes facts or other 
statements contained in testimony, 
financial statements, applications, 


affidavits, declarations, or any other 
document or written or oral statement; 

(c) Directly or indirectly attempting to 
influence, or offering or agreeing to 
attempt to influence, the official action 
of any officer or employee of the Board 
by the use of threats, false accusations, 
duress or coercion, by the offer of any 
special inducement or promise of 
advantage or by the bestowing of any 
gift, favor, or thing of value; 

(d) Disbarment or suspension from 
practice as an attorney, or debarment or 
suspension from practice as a certified 
public accountant or public accountant, 
by any duly constituted authority of any 
state, possession, commonwealth, or the 
District of Columbia for the conviction 
of a felony or misdemeanor involving 
personal dishonesty or breach of trust in 
matters relating to the supervisory 
responsibilities of the Board, where the 
conviction has not been reversed on 
appeal; 

(e) Knowingly aiding or abetting 
another individual to practice before the 
Board during that individual's period of 
suspension, debarment, or ineligibility; 

(f) Contemptuous conduct in 
connection with practice before the 
Board, and knowingly making false 
accusations and statements, or 
circulating or publishing malicious or 
libelous matter; 

(g) Suspension or debarment from 
practice before the OCC, the FDIC, the 
OTS, the Securities and Exchange 
Commission, the NCUA, or any other 
Federal agency based on matters 
relating to the supervisory 
responsibilities of the Board; 

(h) Willful or knowing violation of any 
of the regulations contained in this part. 


§ 263.95 Initiation of disciplinary 
proceeding. 


(a) Receipt of information. An 
individual, including any employee of 
the Board, who has reason to believe 
that an individual practicing before the 
Board in a representative capacity has 
engaged in any conduct that would 
serve as a basis for censure, suspension 


. or debarment under § 263.94, may make 


a report thereof and forward it to the 
Board. 

(b) Censure without formal 
proceeding. Upon receipt of information 
regarding an individual’s qualification to 
practice before the Board, the Board 
may, after giving the individual notice 
and opportunity to respond, censure 
such individual. 

(c) Institution of formal disciplinary 
proceeding. When the Board has reason 
to believe that any individual who 
practices before the Board in a 
representative capacity has engaged in 
conduct that would serve as a basis for 


censure, suspension or debarment under 
§ 263.94 the Board may, after giving the 
individual notice and opportunity to 
respond, institute a formal disciplinary 

against such individual. The 
) shall be conducted pursuant 
to § 263.97 and shall be initiated by a 
complaint issued by the Board that 
names the individual as a respondent. 
Except in cases when time, the nature of 
the proceeding, or the public interest do 
not permit, a proceeding under this 
section shall not be instituted until the 
respondent has been informed, in 
writing, of the facts or conduct which 
warrant institution of a proceeding and 
the respondent has been accorded the 
opportunity to comply with all lawful 
requirements or take whatever action 
may be necessary to remedy the conduct 
that is the basis for the initiation of the 
proceeding. 


§ 263.96 Conferences. 


(a) General. The Board's staff may 
confer with a proposed respondent 
concerning allegations of misconduct or 
other grounds for censure, debarment or 
suspension, regardless of whether a 
proceeding for debarment or suspension 
has been instituted. If a conference 
results in a stipulation in connection 
with a proceeding in which the 
individual is the respondent, the 
stipulation may be entered in the record 
at the request of either party to the 
proceeding. 

(b) Resignation or voluntary 
suspension. In order to avoid the 
institution of, or a decision in, a 
debarment or suspension proceeding, a 
person who practices before the Board 
may consent to suspension from 
practice. At the discretion of the Board, 
the individual may be suspended or 
debarred in accordance with the 
consent offered. 


§ 263.97 Proceedings under this subpart. 
Except as otherwise provided in this 
subpart, any hearing held under this 
subpart shall be held before an 
administrative law judge of the OFIA 
pursuant to procedures set forth in 
subpart A of this part. The Board shall 
appoint a person to represent the Board 
in the hearing. Any person having prior 
involvement in the matter which is the 
basis for the suspension or debarment 
proceeding shall be disqualified from 
representing the Board in the hearing. 
The hearing shall be closed to the public 
unless the Board, sua sponte or on the 
request of a party, otherwise directs. 
The administrative law judge shall refer 
a recommended decision to the Board, 
which shall issue the final decision and 
order. In its final decision and order, the 





Board may censure, debar or suspend an 
individual, or take such other 
disciplinary action as the Board deems 
appropriate. 


(a) Debarment. If the final order 
against the respondent is for debarment, 
the individual will not thereafter be 
permitted to practice before the Board 
unless otherwise permitted to do so by 
the Board pursuant to § 263.99 of this 
subpart. 

(b) Suspension. If the final order 
against the respondent is for suspension, 
the individual will not thereafter be 
permitted to practice before the Board 
during the period of suspension. 

(c} Censure. If the final order against 
the respondent is for censure, the 
individual may be permitted to practice 
before the Board, but such individual's 
future representations may be subject to 
conditions designed to promote high 
standards of conduct. If a written letter 
of censure is issued, a copy will be 
maintained in the Board’s files. 

(d} Notice of debarment or 
suspension. Upon the issuance of a final 
order for suspension or debarment, the 
Board shall give notice of the order to 
appropriate officers and employees of 
the Board, to interested departments 
and agencies of the Federal 
Government, and to the appropriate 
authorities of the State in which any 
debarred or suspended individual is or 
was licensed to practice. 


§ 263.99 Petition for reinstatement. 

The Board may entertain a petition for 
reinstatement from any person debarred 
from practice before the Board. The 
Board shall grant reinstatement only if 
the Board finds that the petitioner is 
likely to act in accordance with the 
regulations in this part, and that 
granting reinstatement would not be 
contrary to the public interest. Any 
request for reinstatement shall be 
limited to written submissions unless 
the Board, in its discretion, affords the 
petitioner an informal hearing. 


Subpart G—Rules Regarding Claims 
Under the Equal Access to Justice Act 
§ 263.100 Authority and scope. 

This subpart implements the 
provisions of the Equa! Access to f=stice 
Act (5 U.S.C. 504} as they apply to 
formal adversary adjudications before 
the Board. The types of proceedings 
covered by this subpart are listed in 
$§ 263.1 and 263.50. 


§ 263.101 Standards for awards. 


A respondent in a covered 
that prevails on the merits of that 


proceeding against the Board, and that 
is eligible under this subpart as defined 
in § 263.103, may receive an award for 
fees and expenses incurred in the 

proceeding unless the position of the 
Board during the proceeding was 
substantially justified or special 
circumstances make an award unjust. 
The position of the Board includes, in 
addition to the position taken by the 
Board in the adversary ing, the 
action or failure to act by the Board 
upon which the adversary proceeding 
was based. An award will be reduced or 
denied if the applicant has unduly or 
unreasonably protracted the 
proceedings. 


§ 263.102 Prevailing party. 

Only an eligible applicant that 
prevailed on the merits of an adversary 
proceeding may qualify for an award 
under this subpart. 


§ 263.103 Eligibility of applicants. 

(a) General rule. To be eligible for an 
award under this subpart, an applicant 
must have been named as a party to the 
adjudicatory proceeding and show that 
it meets all other conditions of eligibility 
set forth below. 

(b) Types of eligible applicant. An 
applicant is eligible for an award only if 
it meets at least one of the following 
descriptions: 

(1) An individual with a net worth of 
not more than $2 million at the time the 
adversary adjudication was initiated; 

(2) Any owner of an unincorporated 
business, or any partnership, 
corporation, associations, unit of local 
government or organization, the net 
worth of which did not exceed 
$7,000,000 and which did not have more 
than 500 employees at the time the 
adversary adjudication was initiated; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c){3) of the Internal Revenue Code 
(26 U.S.C. 501{c)(3)}) with not more than 
500 employees at the time the adversary 
proceeding was initiated; or 

(4} A cooperative association as 
defined in section 15(a) of the 
Agricultural Marketing Act (12 U.S.C. 
1141j(a)) with not more than 500 
employees at the time the adversary 
proceeding was initiated. 

(c) Factors to be considered. In 
determining the eligibility of an 
applicant: 

(1) An applicant who owns an 
unincorporated business shall be 
considered as an “individual” rather 
than a “sole owner of an unincorporated 
business” if the issues on which he or 
she prevailed are related to personal 
interests rather than to business 
interests. 
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(2) An applicant's net worth includes 
the value of any assets disposed of for 
the purpose of meeting an eligibility 
standard and excludes the value of any 
obligations incurred for this purpose. 
Transfers of assets or obligations 
incurred for less than reasonably 
equivalent value will be presumed to 
have been made for this purpose. 

(3) The net worth of a financial 
institution shall be established by the 
net worth information reported in 
conformicy with applicable instructions 
and guidelines on the financial 
institution’s financial report to its 
supervisory agency for the last reporting 
date before the initiation of the 
adversary proceeding. A bank holding 
company’s net worth will be considered 
on a consolidated basis even if the bank 
holding company is not required to file 
its regulatory reports to the Board on a 
consolidated basis. 

(4) The employees of an applicant 
include all those persons who were 
regularly providing services for 
remuneration for the applicant, under its 
direction and control, on the date the 
adversary proceeding was initiated. 
Part-time employees are counted on a 
proportional basis. 

(5) The net worth and number of 
employees of the applicant and all of its 
affiliates shall be aggregated to 
determine eligibility. As used in this 
subpart, “affiliates” are: Individuals, 
corporations, and entities that directly 
or indirectly or acting through one or 
more entities control at least 25% of the 
voting shares of the applicant, and 
corporations and entities of which the 
applicant directly or indirectly owns or 
controls at least 25% of the voting 
shares. The Board may determine, in 
light of the actual relationship among 
the affiliated entities, that aggregation 
with regard to one or more of the 
applicant's affiliates would be unjust 
and contrary to the purposes of this 
subpart and decline to aggregate the net 
worth and employees of such affiliate; 
alternatively, the Board may determine 
that financial relationships of the 
applicant other than those described in 
this paragraph constitute special 
circumstances that would make an 
award unjust. 


§ 263.104 Application for awards. 


(a) Time to file. An application and 
any other pleading or document related 
to the application may be filed with the 
Board whenever the applicant has 
prevailed in the within 30 
days after service of the final order of 


the Board disposing of the proceeding. 











(b) Contents. An application for an 
award of fees and expenses under this 
subpart shall contain: 

(1) The name of the applicant and an 
identification of the procee 

(2) A showing that the applicant has 
prevailed, and an identification of the 
way in which the applicant believes that 
the position of the Board in the 
proceeding was not substantially 
justified; 

(3) If the applicant is not an 
individual, a statement of the number of 
its employees on the date the proceeding 
was initiated; 

(4) A description of any affiliated 
individuals or entities, as defined in 
§ 263.103(c)(5), or a statement that none 
exist; 

(5) A declaration that the applicant, 
together with any affiliates, had a net 
worth not more than the maximum set 
forth in § 263.103(b) as of the date the 
proceeding was initiated, supported by a 
net worth statement conforming to the 
requirements of § 263.105; 

(6) A statement of the amount of fees 
and expenses for which an award is 
sought conforming to § 263.107; and 

(7) Any other matters that the 
applicant wishes the Board to consider 
in determining whether and in what 
amount an award should be made. 

(c) Verification. The application shall 
be signed by the applicant or an 
authorized officer of or attorney for the 
applicant. It shall also contain or be 
accompanied by a written verification 
under oath or under penalty of perjury 
that the information provided in the 
application and supporting documents is 
true and correct. 

(d) Service. The application and 
related documents shall be-served on all 
parties to the adversary proceeding in 
accordance with § 263,11, except that 
statements of net worth shall be served 
only on counsel for the Board. 

(e) Presiding officer. Upon receipt of 
an application, the Board shall, if 7 
feasible, refer the matter to the 
administrative law judge who heard the 
underlying adversary proceeding. 


§ 263.105 Statement of net worth. 

(a) General rule. A statement of net 
worth shall be filed with the application 
for an award of fees. The statement 
shall reflect the net worth of the 
applicant and all affiliates of the 
applicant, as specified in § 263.103(c)(5). 
In all cases, the administrative law 
judge or the Board may call for 
additional information needed to 
establish the applicant's net worth as of 
the initiation of the proceeding. 

(b) Contents. (1) Except as otherwise 
provided herein, the statement of net 
worth may be in any form convenient to 
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the applicant which fully discloses all 
the assets and liabilities of the applicant 
and all the assets and liabilities of its 
affiliates, as of the time of the initiation 
of the adversary adjudication. 
Unaudited financial statements are 
acceptable for individual applicants as 
long as the statement provides a reliable 
basis for evaluation, unless the 
administrative law judge or the Board 
otherwise requires. Financial statements 
or reports filed with or reported to a 


Federal or State agency, prepared before | 


the initiation of the adversary 
proceeding for other purposes, and 
accurate as of a date not more than 
three months prior to the initiation of the 
proceeding, shall be acceptable in 
establishing net worth as of the time of 
the initiation of the proceeding, unless 
the administrative law _~ or the 
Board otherwise 

(2) In the case of cealitanta or 
affiliates that are not banks, net worth 
shall be considered for the purposes of 
this subpart to be the excess of total 
assets over total liabilities, as of the 
date the underlying proceeding was 
initiated, except as adjusted under 
§ 263.103(c)(5). The net worth of a bank 
holding company shall be considered on 
a consolidated basis. Assets and 
liabilities of individuals shall include 
those beneficially owned. 

(3) If the applicant or any of its 
affiliates is a bank, the portion of the 
statement of net worth which relates to 
the bank shall consist of a copy of the 
bank’s last Consolidated Report of 
Condition and Income filed before the 
initiation of the adversary adjudication. 
Net worth shall be considered for the 
purposes of this subpart to be the total 
equity capital (or, in the case of mutual 
savings banks, the total surplus 
accounts) as reported, in conformity 
with applicable instructions and 
guidelines, on the bank's Consolidated 
Report of Condition and Income filed for 
the last reporting date before the 
initiation of the proceeding. 

(c) Statement confidential. Unless 
otherwise ordered by the Board or 
required by law, the statement of net 
worth shall be for the confidential use of 
the Board, counsel for the Board, and 
the administrative law judge. 


§ 263.106 Measure of awards. 
- (a) General rule. Awards shall be 
based on rates customarily charged by 


‘persons engaged in the business of 


acting as attorneys, agents, and expert 
witnesses, provided that no award 
under this subpart for the fee of an 
attorney or agent shall exceed $75 per 
hour. No award to compensate an expert 
witness shall exceed the highest rate at 
which the Board pays expert witnesses. 

















An award may include the reasonable 
expenses of the attorney, agent, or 
expert witness as a separate item, if the 
attorney, agent, or expert witness 
ordinarily charges clients separately for 
such expenses. 

(b) Determination of reasonableness 
of fees. In determining the 
reasonableness of the fee sought for an 
attorney, agent, or expert witness, 
subject to the limits set forth above, the 
administrative law judge shall consider 
the following: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or her 
customary fee for like services. 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness 
ordinarily performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or smeeey of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) Awards for studies. The 
reasonable cost of any study, analysis, 
test, project, or similar matter prepared 
on behalf of an applicant may be 
awarded to the extent that the charge 
for the service does not exceed the 
prevailing rate payable for similar 
services, and the study or other matter 
was necessary solely for preparation of 
the applicant’s case and not otherwise 
required by law or sound business or 
financial practice. 


§ 263.107 Statement of fees and 
expenses. 

The application shall be ——— 
by a statement fully documenting the 
fees and expenses for which an award is 
sought. A separate itemized statement 
shall be submitted for each professional 
firm or individual whose services are 
covered by the application, showing the 
hours spent in work in connection with 
the proceeding by each individual, a 
description of the specific services 
performed, the rate at which each fee 
has been computed, any expenses for 
which reimbursement is sought, the total 
amount claimed, and the total amount 
paid or payable by the applicant or by 
any other person or entity for the 
services performed. The administrative 
law judge or the Board may require the 
applicant to provide vouchers, receipts, 
or other substantiation for any expenses 
claimed. 


§ 263.108 Responses to application. 


(a) By counsel for the Board. (1) 
Within 20 days after service of an 
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application, counsel for the Board may 
file an answer to the application. 

(2) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in 
support of the Board's position. If the 
answer is based on any alleged facts not 
already in the record of the proceeding, 
the answer shall include either 
supporting affidavits or a request for 
— proceedings under § 263.109, or 

oth. 

(b) Reply to answer. The applicant 
may file a reply only if the Board has 
addressed in its answer any of the 
following issues: that the position of the 
agency was substantially justified, that 
the applicant unduly protracted the 
proceedings, or that special 
circumstances make an award unjust. 
Any reply authorized by this section 
shall be filed within 15 days of service of 
the answer. If the reply is based on any 
alleged facts not already in the record of 
the proceeding, the reply shall include 
either supporting affidavits or a request 
for further proceedings under § 263.109, 
or both. 

(c) Additional response. Additional 
filings in the nature of pleadings may be 
submitted only by leave of the 
administrative law judge. 


§ 263.109 Further proceedings. 

(a) General rule. The determination of 
a recommended award shall be made by 
the administrative law judge on the 
basis of the written record of the 
adversary adjudication, including any 
supporting affidavits submitted in 
connection with the application, unless, 
on the motion of either the applicant or 
Board counsel, or sua sponte, the 
administrative law judge or the Board 
orders further proceedings to amplify 
the record such as an informal 
conference, oral argument, additional 
written submissions, or an evidentiary 
hearing. Such further proceedings shall 
be held only when necessary for full and 
fair resolution of the issues arising from 
the application and shall be conducted 
promptly and expeditiously. 

(b) Request for further proceedings. A 
request for further proceedings under 
this section shall specifically identify 
the information sought or the issues in 
dispute and shall explain why 
additional proceedings are necessary. 

(c) Hearing. The a istrative law 
judge shall hold an oral evidentiary 
hearing only on disputed issues of 
material fact which cannot be 
adequately resolved through written 
submissions. 


§ 263.110 Recommended decision. 


The administrative law judge shall file 
with the Board a recommended decision 


on the fee application not later than 30 
days after the submission of all 
pleadings and evidentiary material 
concerning the application. The 
recommended decision shall include 
written proposed findings and 
conclusions on the applicant's eligibility 
and its status as a prevailing party and, 
if applicable, an explanation of the 
reasons for any difference between the 
amount requested and the amount of the 
recommended award. The recommended 


‘decision shall also include, if at issue, 


proposed findings as to whether the 
Board's position was substantially 
justified, whether the applicant unduly 
protracted the proceedings, or whether 
special circumstances make an award 
unjust. The administrative law judge 
shall file the record of the proceeding on 
the fee application upon the filing of the 
recommended decision and, at the same 
time, serve upon each party a copy of 
the recommended decision, findings, 
conclusions, and proposed order. 


§ 263.111 Action by the Board. 


(a) Exceptions to recommended 
decision. Within 20 days after service of 
the recommended decision, findings, 
conclusions, and proposed order, the 
applicant or counsel for the Board may 
file written exceptions thereto. A 
supporting brief may also be filed. 

(b) Decision by the Board. The Board 
shall render its decision within 90 days 
after it has notified the parties that the 
matter has been received for decision. 
The Board shall serve copies of the 
decision and order of the Board upon 
the parties. Judicial review of the 
decision and order may be obtained as 
provided in 5 U.S.C. 504(c)(2). 

Dated: June 5, 1991. 

William W. Wiles, 
Secretary of the Board. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Part 308 
List of Subjects in 12 CFR Part 308 


Administrative practice and 
procedure, Banks, Banking, Ex parte 
communication, Hearing procedure, 
Penalties, State nonmember banks. 


Authority and Issuance 


For the reasons set forth in the 
common preamble, part 308 of chapter 
III of title 12 of the Code of Federal _ 
Regulations is proposed to be amended 
as set forth below: 
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PART 308—RULES OF PRACTICE AND 
PROCEDURES 


1. The authority citation for part 308 is 
revised to read as follows: 


Authority: 12 U.S.C. 1815{e), 1817 (a) and 
(j), 1818, 1820, 1828{j), 1829, 1831i (secs. 5(e), 
7(a), 7(j), 8, 10, 18{j), 19, and 32 of the FDIA); 
15 U.S.C. 78l(h), 78m, 78n{a), 78n{c), 78n{d), 
78n(f), 780, 780-4{c)(5), 78p, 78q, 78q—-1, 78s 
(secs. 12(h), 13, 14{a), 14(c), 14{d), 14(f), 
15(b)(4), 15B(c)(5), 16, 17, 17A, 19 of the 
Securities Exchange Act of 1934); 5 U.S.C. 504 
(Equal Access to Justice Act); 5 U.S.C. 554— 
557 (secs. of the Administrative Procedure 
Act). 


2. Subpart A is revised to read as set 


forth at the end of the common 
preamble. 


Subpart A—Uniform Rules of Practice and 
Procedure 


Sec. 

308.1 
308.2 
308.3 


Scope. 

Rules of construction. 

Definitions. 

308.4. Authority of Agency Head. 

308.5 Authority of the administrative law 
judge. 

308.6 Appearance and practice in 
adjudicatory proceedings. 

308.7. Good faith certification. 

308.8 Conflicts of interest. 

308.9 Ex parte communications. 

308.10 Filing of papers. . 

308.11 Service of papers. 

308.12. Construction of time limits. 

308.13 Change of time limits. 

308.14 Witness-fees and expenses. ; 

308.15 » Opportunity for informal settlement. 

308.16. Agency's right to conduct 
examination, . 

308.17 Collateral attacks on adjudicatory 


proceeding. 

308.18 Commencement of proceeding and 
contents of notice. 

308.19. Answer. 

308.20 . Amended pleadings. 

308.21 . Failure to appear. 

308.22 Consolidation and severance of 
actions. 
308.23 Motions. 

308.24 Scope of document discovery. 

308.25 Request for document discovery from 
parties. 

308.26 Document subpoenas to nonparties. 

308.27 Deposition of witness unavailable for 
hearing. 

308.28 Interlocutory review. 

308.29 Summary disposition. 


308.30 Partial summary disposition. 
308.31 . Scheduling and prehearing 
conferences. 
Prehearing submissions. 
Public hearings. 
Hearing subpoenas. 
Conduct of hearings. 
Evidence. 
Proposed findings and conclusions. 
Recommended decision and filing of 
record. 
308.39 Exceptions to recommended 
decision. 
308.40 Review by Agency Head. 
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Sec. 
308.41 Stays pending judicial review. . 


3. Subparts B through N and subpart P 
are revised and subpart O is added to 
read as follows: 


Subpart B—General Rules of Procedure 


308.100 Definitions. 

308.101 Scope of Local Rules. 

308.102. Authority of Board of Directors and 
Executive Secretary. 

308.103 Appointment of administrative law 


308.104 Filings with the Board of Directors. 

308.105 Custodian of the record. 

308.106 Written testimony in lieu of oral 
hearing. 

308.107 Document discovery. 


Subpart C—Rules of Practice Before the 
FDIC and Standards of Conduct 

308.108 Sanctions. 

308.109 Suspension.and disbarment. 


Notice of disapproval. 
Answer to notice of disapproval. 
Burden of proof. 


308.116 Assessment of penalties. 

308.117. Effective date of, and payment 
under, an order to pay. 

308.118 Collection of penalties. 


Seaeatiet teste en 


308.119 Scope. 
308.120 Grounds for termination of 
insurance. 


308.121 Notification to primary regulator. 

308.122 Notice of intent to terminate. 

308.123 Notice to depositors. 

308.124 Involuntary termination of insured 
status for failure to receive deposits. 

308.125 Temporary suspension of deposit 
insurance. 

308.126 Special supervisory associations. 


Subpart G—Rules and Procedures 

Applicable to Proceedings Relating to 

Cease-and-Desist Orders 

308.127 Scope. 

308.128 Grounds for cease-and-desist 
orders. 

308.129 Notice to state supervisory 
authority. 

308.180 Effective date of order and service 
on bank. 

308.131 Temporary cease-and-desist order. 


Sec. 

308.132 Assessment of penalties. 

308.133 Effective date of, and payment 
under, an order to pay. 


Transfer Agents 
308.134 


308.135 Grounds for imposition of sanctions. 


308.136 ‘Notice to and consultation with the 
Securities and Exchange Commission. 

308.137 Effective date of order imposing 
sanctions. 


Subpart J—Rules and Procedures Relating 
To Exemption Proceedings Under Section . 
ee 
1 


308.138 ; 
308.139 Application for exemption. 
308.140 Newspaper notice. 

308.141 Notice of hearing. 

308.142 Hearing. 

308.143 Decision of Board of Directors. 


Subpart K—Procedures Applicable To 
Se ee 10(c) of 


308.144 Scope. 

308.145 Conduct of investigation. 

308.146 Powers of person conducting 
investigation. 

308.147 Investigations confidential. 

308.148 Rights of witnesses. 

308.149 Service of subpoena. 

308.150 Transcripts. 


Subpart L—Procedures and Standards 


308.151 Scope. 

306.152 Grounds for disapproval of notice. 

308.153 Procedures where notice of 
disapproval issues pursuant to § 303.14 
of this chapter. 

308.154 . Decision on review. 

308.155 Hearing. 


pe. 

Relevant considerations. 

Filing papers and effective date. 
Denial of applications. 
Hearings. 


308.162 Relevant considerations. 

308.163 Notice of suspension, and orders of 
removal or prohibition. 

308.164 Hearings. 
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Subpart O—Liability of Commonty 
Controlled Depository institutions 

Sec. 

308.165 Scope. 

308.166 Grounds for assessment of liability. 
308.167 Notice of assessment of liability. 


308.168 Effective date of and payment under 
an order to pay. 


Subpart P—Rules and Procedures Relating 

to the Recovery of Attorney Fees and 

Other Expenses 

308.169 Scope. 

308.170 Filing, content, and service of 
documents. 

Responses to application. 

Eligibility of applicants. 


308.171 
308.172 
308.173 
308.174 
308.175 
308.176 
308.177 
308.178 
308.179 
308.180 
308.181 
308.182 
308.183 


Measure of awards. 
Application for awards. 
Statement of net worth. 
Statement of fees and expenses. 
Settlement negotiations. 
Further 

Recommended decision. 

Board of Directors action. 
Payment of awards. 


Subpart B—General Rules of 
Procedure 


§ 308.100 Definitions. 


For purposes of this part 308, 
including the Uniform Rules, unless 
explicitly stated to the contrary: 

(a) Board of Directors or the designee 
of the Board of Directors means the 
Board of Directors of the FDIC or the 
officers or officials of the FDIC acting 
pursuant to authority delegated by the 
Board of Directors as provided in 12 
CFR part 303 or by specific resolution of 
the Board of Directors; and 

(b) Executive Secretary means the 
Executive Secretary of the FDIC or his 
or her designee. 


§ 308.101 Scope of locai rules. 


(a) Subparts B and C of the Local 
Rules prescribe rules of practice and 
procedure to be followed in the 
administrative enforcement proceedings 
initiated by the FDIC as set forth in 
§ 308.01 of the Uniform Rules. 

(b) Except as otherwise specifically 
provided, the Uniform Rules and subpart 
B of the Local Rules shall not apply to 
subparts D through P of the Local Rules. 

(c) Subpart C of the Local Rules shall 
apply to any administrative proceeding 
initiated by the FDIC. 


§ 308.102 Authority of Board of Directors 
and Executive Secretary. 

(a) The Board of Directors. (1) The 
Board of Directors may, at any time 
during the pendency of a proceeding, 
perform, direct the performance of, or 
waive performance of, any act which 
could be done or ordered by the 
Executive Secretary. 
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(2) Nothing contained in Part 308 shall 
be construed to limit the power of the’ 
Board of Directors granted by applicable 
statutes or regulations. 

(b) The Executive Secretary. When no 
administrative law judge has 
jurisdiction over a proceeding, the 
Executive Secretary may act.in lens of, 
and with the same authority as, an 
administrative law judge, except that 
the Executive Secretary may not hear a 
case on the merits or make a 
recommended decision on the merits to 
the Board of Directors. 


(a) Appointment. Unless otherwise 
directed by the Board of Directors or as 
otherwise provided in the Local Rules, a 
hearing within the scope of this Part 308 
shall be held before an administrative 
law judge of the Office of Financial 
Institution Adjudication (“OFIA”). 

(b) Procedures. (1) The Executive 
Secretary shall promptly after issuance 
of the Notice refer the matter to the 
OFIA which shall secure the 
appointment of an administrative law 
judge to hear the proceeding. 

(2) OFIA shall advise the parties, in 
writing, that an administrative law judge 
has been appointed. 


§ 308.104 Filings with the Board of 
Directors. 


(a) General Rule. All materials 
required to be filed with or referred to 
the Board of Directors in any 
proceedings under this Part 308 shall be 
filed with the Executive Secretary, 
Federal Deposit Insurance Corporation, 
550 17th Street NW., Washington, DC 
20429. 

(b) Scope. Filings to be made with the 
Executive Secretary include the record 
filed by the administrative law judge 
after the issuance of a recommended 
decision; the recommended decision 
filed by the administrative law judge 
following a motion for summary 
disposition; referrals by the 
administrative law judge of motions for 
interlocutory review; motions and 
responses to motions filed by the parties 
after the record has been certified to the 
Board of Directors; exceptions and 
requests for oral argument; and any 
other papers required to be filed with 
the Board of Directors under this-part 
308. 


§ 308.105 Custodian of the record. 

The Executive Secretary is the official 
custodian of the record when no 
administrative law judge has 
jurisdiction over the proceeding. As the 
official custodian, the Executive 
Secretary shall maintain the official 


record of all papers filed in each 
proceeding. 


§ 308.106 Written testimony in lieu of oral 
hearing. 


(a) General rule. (1) At any time more 
than fifteen days before the hearing is to 
commence, on the motion of any party 
or on his or her own motion, the ~ 
administrative law judge may order that 
the parties present part or all of their 
case-in-chief and, if ordered, their 
rebuttal, in the form of exhibits and 
written statements sworn to by the 
witness offering such statements as 
evidence, provided that if any party 
objects, the administrative law judge 
shall not require such a format if that 
format would violate the objecting 
party's right under the Administrative 
Procedure Act, or other applicable law, 
or would otherwise unfairly prejudice 
that party. 

(2) Any such order shall provide that 
each party shall, upon request, have the 
same right of oral cross-examination (or 
redirect examination) as would exist 
had the witness testified orally rather 
than through a written statement. Such 
order shall also provide that any party 
has a right to call any hostile witness or 
adverse party to testify orally. 

(b) Scheduling of submission of 
written testimony. (1) If written direct 
testimony and exhibits are ordered 
under paragraph (a) of this section, the 
administrative law judge shall require 
that it be filed within the time period for 
commencement of the hearing, and the 
hearing shall be deemed to have 
commenced on the day such testimony 
is due. 

(2) Absent good cause shia written 
rebuttal, if any shall be submitted and 
the oral portion of the hearing begun 
within 30 days of the date set for filing 
written direct testimony. 

(3) The administrative law judge shall 
direct, unless good cause requires 
otherwise, that— 

(i) all parties shall simultaneously file 
any exhibits and written direct 
testimony required under paragraph 
(b)(1) of this section; and 

(ii) all parties shall simultaneously file 
any exhibits and written rebuttal 
required under paragraph (b)(2) of this 
section. 

(c) Failure to comply with order to file 
written testimony. (1) The failure of any 
party to comply with an order to file 
written testimony or exhibits at the time 
and in the manner required under this 
section shall be deemed a waiver of that 
party’s right to present any evidence, 
except testimony of a previously 
identified adverse party or hostile 
witness. Failure to file written testimony 
or exhibits is, however, not a waiver of 
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that party's right of cross-examination 
or a waiver of the right to present 
rebuttal evidence that was not required 
to be submitted in written form. 

(2) Late filings of papers under this 
section may be allowed and accepted 
only upon good cause shown. 


§ 308.107 Document discovery. 

(a) Parties to proceedings set forth at 
§ 308.01 of the Uniform Rules and in the 
Local Rules may obtain discovery only 
through the production of documents. 
No other form of discovery shall be 


allowed. 


(b) Any questioning at a deposition of 
a person producing documents pursuant 
to a document subpoena shall be strictly 
limited to the identification of 
documents produced by that person and 
a reasonable examination to:determine 
whether the subpoenaed person made 
an adequate search for, and has 
produced, all subpoenaed documents. 


Subpart C—Rules of Practice Before 
the FDIC and Standards of Conduct 


§ 308.108 Sanctions. 


(a) General rule. Appropriate 
sanctions may be imposed when any 
counsel or party has acted, or failed to 
act, in a manner required by applicable 
statute, regulations, or order, and that 
act or failure to act: 

(1) Constitutes contemptuous conduct; 
(2) Has in a material way injured or 
prejudiced some other party in terms of 
substantive injury, incurring additional 
expenses including attorney's fees, 

prejudicial delay, or otherwise; 

(3) Is a clear and unexcused violation 
of an applicable statute, regulation, or 
order; or 

(4) Has unduly delayed the 
proceeding. 

(b) Sanctions. Sanctions which may 
be imposed include any one or more of 
the following: 

(1) Issuing an order against the party; 

(2) Rejecting or striking any testimony 


_or documentary evidence offered, or 


other papers filed, by.the party; 

(3) Precluding the party from 
contesting specific issues or findings; 

(4) Precluding the party from offering 
certain evidence or from challenging or 
contesting certain evidence:offered by 
another party; 

(5) Precluding the party from making a 
late filing or conditioning-a late filing on 
any terms that are just; and 

(6) Assessing reasonable expenses, ~ 
including attorney's fees, incurred by 
any other party as a result of the 
improper action or failure to act. 

(c) Limits on dismissal as a sanction. 
No recommendation of dismissal shall 
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_be made by the administrative law judge _ that counsel is found by the Board of 


or granted by the Board of Directors 
based on the failure to hold a hearing 
within the time period called for in this 
Part 308, or on the failure of an 
administrative law judge to render a 
recommended decision within the time 
period called for in this Part 308, absent 
a finding: 

(1) That the delay resulted solely or 
principally from the conduct of the FDIC 
enforcement counsel; 

(2) That the conduct of the FDIC 
enforcement counsel is unexcused; 

(3) That the moving respondent took 
all reasonable steps to oppose and 
prevent the subject delay; 

(4) That the moving respondent has — 
— materially prejudiced or injured; - 
an 

(5) That no lesser or different sanction 
is adequate. , 

(d) Procedure for imposition of 
sanctions. (1) The administrative law 
judge, upon the request of any party, or 
on his or her own motion, may impose 
sanctions in accordance with this 
section, provided that the administrative 
law judge may only recommend to the 
Board of Directors the sanction of 
entering a final order determining the 
case on the merits. 

(2) No sanction, other than refusing to 
accept late papers, authorized by this 
section shall be imposed without prior 
notice to all parties and an opportunity 
for any counsel or party against whom 
sanctions would be imposed to be 
heard. Such opportunity to be heard 
may be on such notice, and the response 
may be in such form, as the 
administrative law judge directs. The 
opportunity to be heard may be limited 
to an opportunity to respond orally 
immediately after the act or inaction 
covered by this section is noted by the 
administrative law judge. 

(3) Requests for the imposition of 
sanctions by any party, and the 
imposition of sanctions, shall be treated 
for interlocutory review purposes in the 
same manner as any other ruling by the 


~~ “administrative taw judge... 
~eom en fd Section net-exelusive. 


Nothing i 
this section shall be read as precluding 
- the administrative law judge or the 
Board of Directors from taking any other 
action, or imposing any restriction or 
sanction, authorized by applicable 
statute or regulation. 


§ 308.109 Suspension and disbarment. 

(a) Discretionary suspension and 
disbarment. (1) The Board of Directors 
may suspend or revoke the privilege of 
any counsel to appear or practice before 
the FDIC if, after notice of and 


opportunity for hearing in the matter, 


in. 


Directors: 

(i) Not to possess the requisite 
qualifications to represent others; 

(ii) To be seriously lacking in 
character or integrity or to have engaged 
in material unethical or improper 
professional conduct; 

(iii) To have engaged in, or aided and 
abetted, a material and knowing 
violation of the Act; or 

(iv) To have engaged in contemptuous 
conduct before the FDIC. 

Suspension or revocation on the grounds 
set forth in-paragraphs (a)(1) (ii), (iii), 
and {iv) of this section shall only be 


- ordered upon a further finding that the 


counsel's conduct or character was 
sufficiently egregious as to justify 
suspension or revocation. 

(2) Unless otherwise ordered by the 
Board of Directors, an application for 
reinstatement by a person suspended or 
disbarred under paragraph (a)(1) of this 
section may be made in writing at any 
time more than three years after the 
effective date of the suspension or 
disbarment and, thereafter, at any time 
more than one year after the person's 
most recent application for 
reinstatement. The suspension or 
disbarment shall continue until the 
applicant has been reinstated by the 
Board of Directors for good cause shown 
or until, in the case of a suspension, the 
suspension period has expired. An 
applicant for reinstatement under this 
provision may, in the Board of 
Directors’s sole discretion, be afforded a 
hearing. 

(b) Mandatory suspension and 
disbarment. (1) Any counsel who has 
been and remains suspended or 
disbarred by a court of the United States 
or of any state, territory, district, 
commonwealth, or possession; or any 
person who has been and remains 
suspended or barred from practice 


before the OCC, Board of Governors, the 


OTS, the Securities and Exchange 
Commission, or the Commodity Futures 
Trading Commission; or any person who 
has been convicted of a felony, or of a 
nisdemeanér involving thoral turpitude, 


27835 


(2) Any person appearing or practicing 
before the FDIC who is the subject of an 
order, judgment, decree, or finding of the 
types set forth in paragraph (b)(1) of this 
section shall promptly file with the 
Executive Secretary a copy thereof, 
together with any related opinion or 
statement of the agency or tribunal 
involved. Failure to file any such paper 
shall not impair the operation of any 
other provision of this section. 

(3) A suspension or disbarment under 
paragraph (b)(1) of this section from 
practice before the FDIC shall continue 
until the applicant has been reinstated 
by the Board of Directors for good cause 
shown, provided that any person 
suspended or disbarred under paragraph 
(b)(1) of this section shall be 
automatically reinstated by the 
Executive Secretary, upon appropriate 
application, if all the grounds for 
suspension or disbarment under 
paragraph (b)(1) are subsequently 
removed by a reversal of the conviction 
(or the passage of time since the 
conviction) or termination of the 
underlying suspension or disbarment. 
An application for reinstatement on any 
other grounds by any person suspended 
or disbarred under paragraph (b)(1) of 
this section may be filed at any time not 
less than one year after the applicant's 
most recent application. An applicant 
for reinstatement under this provision 
may, in the Board of Directors’ sole 
discretion, be afforded a hearing. 

(c) Hearing under this section. 
Hearings conducted under this section 
shall be conducted in substantially the 
same manner as other hearings under 
the Uniform Rules, provided that in 
proceedings to terminate an existing 
FDIC suspension or disbarment order, 
the person seeking the termination of 
the order shall bear the burden of going 
forward with an application and with 
proof, and that the Board of Directors 
may, in its sole discretion, direct that 
any proceeding to terminate an existing 
suspension or disbarment by the FDIC 
be limited to written submissions. 

(d) Summary suspension for 

iuous conduct. A finding by the 


-contemp 
within the last tén years; shaitbe>~~~+~ ~~administrative law fudge.of. 


suspended automatically from appearing 
or practicing before the FDIC..A 
disbarment, suspension, or-conviction 
within the meaning of this paragraph (b) 
shall be deemed to have occurred when 
the disbarring, suspending, or convicting 
agency or tribunal enters its judgment or 
order, regardless of whether an appeal 
is pending or could be taken, and 
includes a judgment or an order on a 
plea of nolo contendere or on consent, 
regardless of whether a violation is 
admitted in the consent. 


ern Gani the Gdub¥eté wien 
of any proceeding shall be ground’ for—~--—._ . 
summary suspension by the 
administrative law judge of a counsel or 
other representative from any further 
participation in that proceeding for the 
duration of that proceeding. 
(e) Practice defined. Unless the Board 
of Directors orders otherwise, for the 
purposes of this section, practicing 
before the FDIC includes, but is not 
limited to, transacting any business with 
the FDIC as counsel or agent for any 





other person and the preparation of any 
statement, opinion, or other paper by a 
counsel, which statement, opinion, or 
paper is filed with the FDIC in any 
registration statement, notification, 
application, report, or other document, 
with the consent of such counsel. 


Except as specifically indicated in this 
subpart, the rules and procedures in this 
subpart, subpart B of the Local Rules, 
and the Uniform Rules shall apply to 
proceedings in connection with the 
disapproval by the Board of Directors or 
its designee of a proposed acquisition of 
control of an insured nonmember bank. 


§ 308.111 Grounds for disapproval. 


The following are grounds for 
disapproval of a proposed acquisition of 
control of an insured nonmember bank: 

(a) The proposed acquisition of 
control would result in a monopoly or 
would be in furtherance of any 
combination or conspiracy to 
monopolize or attempt to monopolize 
the banking business in any part of the 
United States; 

(b) The effect of the proposed 
acquisition of control in any section of 
the United States may be to 
substantially lessen competition or to 
tend to create a monopoly or would in 
any other manner be in restraint of 
trade, and the anticompetitive effects of 
the proposed acquisition of contro! are 
not clearly outweighed in the public 
interest by the probable effect of the 
transaction in meeting the convenience 
and needs of the community to be 
served; 

at? The financial condition of any 

cquiring person might jeopardize the 
financial stability of the bank or 
prejudice the interests of the depositors 
of the bank; 

(d) The competence, experience, or 
integrity of any acquiring person-or of —~ 
any of the proposed management 

"personnel indicates that it would not be 
in the interest of the depositors of the 
bank, or in the interest of the public, to 
permit such person to control the bank; 

(e) Any acquiring person neglects, 
fails, or refuses to furnish to the FDIC all 
the information required by the FDIC; or 

(f) The FDIC determines that the 
proposed acquisition would result in an 
adverse effect on the Bank Insurance 


Fund or the Savings Association 
Insurance Fund. 


§ 308.112 Notice of disapproval. 

(a) General rule, (1) Within three days 
of the decision by the Board of Directors 
or its designee to disapprove a proposed 
acquisition of control of an insured 
nonmember bank, a written notice of 
disapproval shall be mailed by first 
class mail to, or otherwise served upon, 
the party seeking acquire control. 

(2) The notice of disapproval shall: 

(i) Contain a statement of the basis for 
the disapproval; and 

(ii) Indicate that a hearing may be 
requested by filing a written request 
with the Executive Secretary within ten 
days after service of the notice of 
disapproval; and if a hearing is 
requested, that an answer to the notice 
of disapproval, as required by § 308.113, 
must be filed within 20 days after 
service of the notice of disapproval. 

(b) Waiver of hearing. Failure to 
request a hearing pursuant to this 
section shall constitute a waiver of the 
opportunity for a hearing and the notice 
of disapproval shall constitute a final 
and unappealable order. 

(c) Section 308.18{b) of the Uniform 
Rules shall not apply to the content of 
the Notice of Disapproval. 


§ 308.113 Answer to notice of disapproval. 


(a) Contents. (1) An answer to the 
notice of disapproval of a proposed 
acquisition of control shall be filed 
within 20 days after service of the notice 
of disapproval and shall specifically 
deny those portions of the notice of 
disapproval which are disputed. Those 
portions of the notice of disapproval 
which are not specifically denied are 
deemed admitted by the applicant. 

(2) Any hearing under this subpart 
shall be limited to those parts of the 
notice of disapproval that are 
specifically denied. 

(b) Failure to answer. Failure of a 


party to file a timely answer. 


~-+this section shall be deemed a waiver of 


the party's right to appear at a hearing 
and contest the disapproval and the 
notice of disapproval shall constitute a 
final and unappealable order. 


§ 308.114 Burden of proof. 


The ultimate burden of proof shall be 
upon the person proposing to acquire a 
depository institution. The burden of 
going forward with a prima were case 
shall be upon the FDIC. 
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The rules and procedures of this 
subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to 

proceedings to assess civil penalties 
against any person for willful violation 
of the Change in Bank Control Act of 
1978, or any regulation or order issued 
pursuant thereto, in connection with the 
affairs of an insured nonmember bank. 


§ 308.116 Assessment of penaities. 


(a) In general. The civil money 
penalty shall be assessed upon the 
service of a Notice of Assessment which 
shall become final and unappealable 
unless the respondent both requests a 
hearing pursuant to § 308.19{a); and files 
an answer pursuant to the provisions of 
§ 308.19 of the Uniform Rules. 

(b) Amount, (1) Any person who 
violates any provision of the Change in 
Bank Control Act or any rule, regulation, 
or order issued by the FDIC pursuant 
thereto, shall forfeit and pay a civil 
money penalty of not more than $5,000 
for each day the violation continues. 

(2) Any person who violates any 
provision of the Change in Bank Control 
Act or any rule, regulation, or order 
issued by the FDIC pursuant thereto; or 
recklessly engages in any unsafe or 
unsound practice in conducting the 
affairs of a depository institution; or 
breaches any fiduciary duty; which 
violation, practice or breach is part of a. 
pattern of misconduct; or causes or is 


- likely to cause more than a minimal loss 


to such institution; or results in 
pecuniary gain or other benefit to such 
person, shall forfeit and pay a civil 
money penalty of not more than $25,000 
for each day such violation, practice or 
breach continues. 


(3) Any person who knowingly 


violates violates ony ee of the Change in. _ __- 


Act or any rule, regulation, 
or order issued by the FDIC pursuant 
thereto; or engages in any unsafe or 
unsound practice in conducting the 
affairs of a depository institution; or 
breaches any fiduciary duty; and 
knowingly or recklessly causes a 
substantial loss to such institution or a 
substantial pecuniary gain or other 
benefit to such institution ora 
substantial pecuniary gain or other 
benefit to such person by reason of such 
violation, practice or breach, shall 
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forfeit and pay a civil money penalty not 
to exceed: 

(i) In the case of a person other than a 
depository institution—$1,000,000 per 
day for each day the violation, practice 
or breach continues; or 

(ii) In the case of a depository 
institution—an amount not exceed the 
lesser of $1,000,000 or one percent of the 
total assets of such institution for each 
day the violation, practice or cries 
continues. 

(c) Mitigating factors. In assessing the 
amount of the penalty, the Board of 
Direc ‘ors or its. designee shall consider 
the gravity of the violation, the history 
of previous violations, respondent's 
financial resources, good faith, and any 
other matters as justice may require. 

(d) Failure to answer. Failure of a 
party to file a timely answer pursuant to 
this section shall be deemed a waiver of 
the party's right to appear at a hearing 
and contest the allegations in the notice. 


§'308.117 Effective date of, and payment 
under; an order to pay. 

If the respondent both requests a 
hearing and serves an answer, civil 
penalties assessed pursuant to this 
subpart are due and payable 60 days 
after an order to pay, issued after the 
hearing or upon default, is served upon 
the respondent, unless the order 
provides for a different period of 
payment. Civil penalties assessed 
pursuant to an order to pay issued upon 
consent are due and payable within the 
time specified therein. 


§ 308.118 Collection 


af penalties. = 

The FDIC may collect any civil” 
penalty assessed pursuant to this 
subpart by agreement with the 
respondent, or the FDIC may bring an 
‘action against the respondent to recover 
the penalty amount in the appropriate 
United States district court. All 
penalties collected under this section 
shall be paid over to the Treasury of the 
United States. 


(a) Jnvoluntary termination of 
insurance pursuant to section &(a) of the 
FDIA. The rules and procedures in this 
subpart, subpart B of the Local Rules’ 
and the Uniform Rules shall apply to 
proceedings in connection with the 
involuntary termination of the insured 
status of an insured bank depository 
institution or an insured branch of.a 
foreign bank pursuant to section 8(a) of 
the FDIA (12 U.S.C. 2828(a)), except that 
the Uniform Rules and subpart:B of the 


Local Rules shall not apply to the 
temporary suspension of insurance 
pursuant to section 8(a)(8) of the FDIA 
(12 U.S.C. 1818(a)(8)). 

(b) Involuntary termination of 
insurance pursuant to section 8(p) of the 
Act. The rules and procedures in 
§ 308.124 of this subpart F shall apply to 
proceedings in connection with the 
involuntary termination of the insured 
status of an insured depository 
institution or an insured branch of a 
foreign bank pursuant to section 8(p) of 
the FDIA (12 U.S.C. 1818(p)). The 
Uniform Rules shall not apply to 
proceedings under section 8(p) of the 
FDIA. 


§ 308.120 Grounds for termination of 
insurance. 


(a) General rule. The following are 
grounds for involuntary termination of 
insurance pursuant to section 8(a) of the 
FDIA: 

(1) An insured depository institution 
or its directors or trustees have engaged 
or are engaging in unsafe or unsound 
practices in conducting the business of 
such depository institution; 

(2) An insured depository institution is 
in an unsafe or unsound condition such 
that it should not continue operations as 
an insured depository institution; or 

_(3) An insured depository institution 
or its directors or trustees have violated 
an applicable law, rule, regulation, 
order, condition imposed in writing by 
the FDIC in connection with the granting 
of any application or other request by 
the insured depository institution or 
have violated any written agreement 
entered into hetween the insured 
depository institution and‘the FDIC. 

(b) Extraterritoriabacts.of foreign 
banks. An act or practice committed 
outside the United States by a foreign 
bank or its directors or trustees which 
would otherwise be a ground for 


- termination of insured status under this 


section shall be a ground for termination 
if the Board of Directors finds: 

(1) The act or practice has been, is, cr 
is likely to be a cause of, or carried on in 
connection with or in furtherance of, an 
act or practice committed within any 
state, territory, or possession of the 
United States or the District of Columbia 
that, in and of itself; would be an 
appropriate basis for action by the 
FDIC; or 

(2) The act or practice committed 
outside the United States, if proven, 
would adversely affect the insurance 
risk of the FDIC. 

(c) Failure of foreign bank to secure 
removal of personnel. The failure of a 
foreign bank to comply with any order 
of removal or prohibition issued by the 
Board of Directors or the failure of any 
person associated with a foreign bank to 
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appear promptly as a party toa 
proceeding pursuant to section 8(e) of 
the FDIA (12 U.S.C. 1818(e)), shall -be a 
ground for termination of insurance of 
deposits in any branch of the bank. 


§ 308.121 Notification to primary 
regulator. 


(a) Service of notification. (1) Upon a 
determination by the Board of Directors 
or its designee pursuant to § 308.120 of 
an unsafe.or unsound practice or 
condition or of a violation, a notification 
shall be served upon the appropriate 
Federal banking agency of the insured 
depository institution, or the State 
banking supervisor if the FDIC is the 
appropriate Federal banking agency. 
The notification shall be served not less 
than 30 days before the Notice of Intent 
to Terminate Insured Status required by 
section 8(a)({2)(B) of the FDIA (12 U.S.C. 
1818(a)(2)(B)), and § 308.122, except that 
this period for notification may be 
reduced or eliminated with the 
agreement of the appropriate Federal 
banking agency. 

(2) “Appropriate Federal banking 
agency” shall have the meaning given 
that term in‘section 3(q) of the FDIA (12 
U.S.C. 283(q)), and shall be the OCC in 
the case of a national bank, a District 
bank or an insured Federal branch of a 
foreign bank; the FDIC in the case of an 
insured nonmember bank, including an 
insured State branch of a foreign bank; 
the Board of Governors in the case of a 
state member bank; or the OTS in the 
case of an insured Federal savings 
association. 

(3) In the case of a state nonmember 
bank, insured Federal branch of a 
foreign bank, or state member bank, in 


. , addition to service of the notification 


upon the appropriate Federal banking 
agency, a copy of the notification shall 
be sent to the appropriate State banking 
supervisor. 

(4) In instances in which a Temporary 
Order Suspending Insurance is issued 
pursuant to section 8(a)(8) of the FDIA 
(12 U.S.C. 1818(a)(8)), the notification 
may be served concurrently with such 
order. 

(b) Contents of notification. The 
notification shall contain the FDIC’s 
determination, and the facts and 
circumstances upon which such 
determination is based, for the purpose 
of securing correction of such practice, 
condition, or violation. 


§ 308.122 Notice.of intent to terminate. 
(a) Notice. (1) If, after serving the 
notification under § 308.121, the Board 
of Directors determines that any unsafe 
or unsound practices, condition, or 
violation, specified in the notification, 





requires the termination of the insured 
status of the insured depository 
institution, the Board of Directors or its 
designee, if it determines to proceed 
further, shall cause to be served upon 
the insured depository institution a 
notice of its intention to terminate 
insured status not less than 30 days 
after service of the notification, unless a 
shorter time period has been agreed 
upon by the appropriate Federal 


b agency. 

(2) The Board of Directors or its 
designee shall cause a copy of the notice 
to be sent to the appropriate Federal 
banking agency and to the appropriate 
State banking supervisor, if any. 


§ 308.123 Notice to depositors. 

If the Board of Directors enters an 
order terminating the insured status of 
an insured depository institution or 
branch, the insured depository 
institution shall, on the day that order 
becomes final, or on such other day as 
that order prescribes, mail a notification 
of termination of insured status to each 
depositor at the depositor’s last address 
of record on the books of the insured 
depository institution or branch. The 
insured depository institution shall also 
publish the notification in two issues of 
a local newspaper of general circulation 
and shall furnish the FDIC with proof of 
such publications. The notification to 
depositors shall include information 
provided in substantially the following 
form: 

Notice 


Mate 
1 The status of the 


2. Any deposits made by you after that 
date, either new deposits or additions to 
existing deposits, will not be insured by the 
Federal Deposit Insurance Corporation. 

3. Insured deposits in the (depository 
institution) (branch) on the _..____— day of 
—_____., 19______, will continue to be 
insured, as provided by Federal Deposit 
Insurance Act, for 2 years me? = aE of 
business on the 


aS aici SO lee eS 

Provided, however, that any withdrawals 
after the close of business on the —___ 
day of 19_____, will reduce 
the insurance coverage by the amount of such 
withdrawals. 


(Name of depository institution or branch) 


(Address) 


The notification may include any 
additional information the depository 
institution deems advisable, provided 
that the information required by this 


section shall be set forth ina 
conspicuous manner on the first page of 
the notification. 


§ 308.124 involuntary termination of 
insured status for failure to receive 


(a) Notice to show cause. When the 
Board of Directors or its designee has 
evidence that an insured depository 
institution is not engaged in the business 
of receiving deposits, other than trust 
funds, the Board of Directors or its 
designee shall give written notice of this 
evidence to the depository institution 
and shall direct the depository - 
institution to show cause why its 
insured status should not be terminated 
under the provisions of section 8{p) of 
the FDIA. The insured depository 
institution shall have 30 days after 
receipt of the notice, or such longer 
period as is prescribed in the notice, to 
submit affidavits, other written proof, 
and any legal arguments that it is 
engaged in the business of receiving 
deposits other than trust funds. 

(b) Notice of termination date. If, upon 
consideration of the affidavits, other 
written proof, and legal arguments, the 
Board of Directors determines that the 
depository institution is not engaged in 
the business of receiving deposits, other 
than trust funds, the finding shall be 
conclusive and the Board of Directors 
shall notify the depository institution 
that its insured status will terminate at 
the expiration of the first full 
semiannual assessment period following 
issuance of that notification. 

(c) Notification to depositors of 
termination of insured status. Within 
the time specified by the Board-of ~~ 
Directors and prior to the date of 
termination of its insured status, the 
depository institution shall mail a 
notification of termination of insured 
status to each depositor at the 
depositor’s last address of record on the 
books of the depository institution. The 
depository institution shall also publish 
the notification in two issues of a local 
newspaper of general circulation and 
shall furnish the FDIC with proof of such 
publications. The notification to 
depositors shall include information 
bem in substantially the following 


(insured depository institution) {insured 
branch) under the Federal Deposit Insurance 
Act, will terminate on the _______ day of 

19______., and its deposits will 
thereupon cease to be insured. 


(Name of depository institution or branch) 
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" (Address) 


The notification may include any 
additional information the depository 
institution deems advisable, provided 
that the information required bv this 
section shall be set forth in a 
conspicuous manner on the first page of 
the notification. 


§ 308.125 Temporary suspension of 
deposit insurance. 


(a) If, while an action is pending under 
section 8{a)(2) of the FDIA, the Board of 
Directors, after consultation with the 
appropriate Federal banking agency, 
finds that an insured depository 
institution (other than a special 
supervisory association to which 
§ 308.126 of this subpart applies) has no 
tangible capital under the capital 
guidelines or regulations of the 
appropriate Federal banking agency, the 
Board of Directors may issue a 
Temporary Order Suspending Deposit 
Insurance, pending completion of the 
proceedings under section 8{a)(2) of the 
FDIA. 

(b) The temporary order shall be 
served upon the insured institution and 
a copy sent to the appropriate Federal 
banking agency and to the appropriate 
State banking supervisor. 

(c) The temporary order shall become 
effective ten days from the date of 
service upon the insured depository 
institution. Unless set aside, limited, or 
suspended in under section 
8{a)}(8)(D) of the FDIA, the temporary 
order shall remain effective and 
enforceable ‘until an order terminating 


_ the insured status of the institution is 


entered by the Board of Directors and 
becomes final, or the Board of Directors 
dismisses the proceedings. 

(d) Notification to depositors of 
suspension of insured status. Within the 
time specified by the Board of Directors 
and prior to the suspension of insured 
status, the depository institution shall 
mail a notification of suspension of 
insured status to each depositor at the 
depositor’s last address of record on the 
books of the depository institution. The 
depository institution shall also publish 
the notification in two issues of a local 
newspaper of general circulation and 


- shall furnish the FDIC with proof of such 


publications. The notification to 
depositors shall include information 
ponte in substantially the following 


Deposi 
of the close of business on 
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day of 19, pending the 


com n of administrative proceedings 
under section 8{a) of the Federal Deposit 
Insurance Act. 

2. Any deposits made by you after that 


date, a nee Se eee 
Federel Depontinerence Corporation 


business on the 


icisbiaiaimbaaaieieal na iigs teagan 

that any withdrawals after the close of 

business on the ______ day of 
19_______., will reduce the 

insurance coverage by the amount of such 

withdrawals. 


(Name of depository institution or branch) 


(Address} 


The notification may include any 
additional information the depository 
institution deems advisable, provided 
that the information required by this 
section shall be set forth in a 
conspicuous manner on the first page of 
the notification. 


§ 308.126 Special supervisory 
associations. 


If the Board of Directors finds that a 
savings association is a special 
supervisory association under the 
provisions of section 8{a)(8)(B) of the 
FDIA for purposes of temporary 
suspension of insured status, the Board 
of Directors shall serve upon the 
association its findings with regard to 
the determination that the capital of the 
association, as computed using 
applicable accounting standards, has 
suffered a material decline; that such 
association or its directors or officers, is 
engaging in an unsafe or unsound 
practice in conducting the business of 
the association; that such association is 
in an unsafe or unsound condition to 
continue operating as an insured 
association; or that such association or 
its directors or officers, has violated any 
law, rule, regulation, order, condition 
imposed in writing by any Federal 
banking agency, or any written 
agreement, or that the association failed 
to enter into a capital improvement plan 
acceptable to the Corporation prior to 
January, 1990. 


Subpart G—Rules and Procedures 
Applicable to Proceedings Relating to 
Cease-and-Desist Orders 


§ 308.127 Scope. 

(a) Cease-and-desist p 
under section 8 of the Act. The rules and 
procedures of this subpart, subpart B of 


the Local Rules and the Uniform Rules 


institution-affiliated party to cease and 
desist from practices and violations 
described in section 8{b) of the FDIA, 12 
U.S.C. 1818(b); provided that the 
provisions of the Uniform Rules and 
subpart B of the Local Rules shal! not 
apply to the issuance of temporary 
cease-and-desist orders pursuant to 
section 8(c) of the FDIA. 

(b) Proceedings under the Securities 
Exchange Act of 1934. (1) The rules and 
procedures of this subpart, subpart B of 
the Local Rules and the Uniform Rules 
shall apply to proceedings by the Board 
of Directors to order a municipal 
securities dealer to cease and desist 
from any violation of law or tion 
specified in section 15B{c)(5) 

Exchange Act, as amended (15 U.S.C. 
780-4{c)(5}} where the municipal 
securities dealer is an insured 
nonmember bank or a subsidiary 
thereof. 

(2} The rules and procedures of this 
subpart, subpart B of the Lacal Rules 
and the Uniform Rules shall apply to 
proceedings by the Board of Directors to 
order a clearing agency or transfer agent 
to cease and desist from failure to 
comply with the applicable provisions of 
section 17, 17A and 19 of the Securities 
Exchange Act of 1934, as amended (15 
U.S.C. 78q, 78q-1, 78s}, and the 
applicable rules and regulations 
thereunder, where the clearing agency 
or transfer agent is an insured 
nonmember bank or a subsidiary 
thereof. 


§ 308.128 Grounds for cease-and-desist 
orders. 

(a) General rule. The Board of 
Directors or its designee may issue and 
have served upon any insured 
nonmember bank or an institution- 
affiliated party a Notice, as set forth in 
§ 308.18 of the Uniform Rules for 
practices and violations as described in 
§ 308.127. 

(b) Extraterritorial acts of foreign 
banks. An act, violation or practice 
committed outside the United States by 
a foreign bank or an institution-affiliated 
party that would otherwise be a ground 
for issuing a cease-and-desist order 
under paragraph (a) of this section or a 
temporary cease-and-desist order under 
§ 308.131 of this subpart, shall be a 
ground for an order if the Board of 
Directors or its designee finds that: 

(1) The act, violation or practice has 
been, is, or is likely to bea cause of, or 
carried on in connection with or in 
furtherance of, an act, violation or 


practice committed within any state, 
territory, or possession of the United 
States or the District of Columbia which 
act, violation or practice, in and of itself, 
would be an appropriate basis for action 
by the FDIC; or 

(2) The act, violation or practice, if 
proven, would adversely affect the 
insurance risk of the FDIC. 


§ 308.129 Notice to state supervisory 
authority. 


The Board of Directors or its designee 
shall give the appropriate state 
supervisory authority notification of its 
intent to institute a proceeding pursuant 
to subpart G of this part, and the 
grounds thereof. Any proceedings shall 
be conducted according to subpart G of 
this part, unless, within the time period 
specified in such notification, the state 
supervisory authority has effected 
satisfactory corrective action. No 
insured institution or other party who is 
the subject of any notice or order issued 
by the FDIC under this section shall 
have standing to raise the requirements 
of this subpart as grounds for attacking 
the validity of any such notice or order. 


§ 308.130 Effective date of order and 
service on bank. 

(a) Effective date. A cease-and-desist 
order issued by the Board of Directors 
after a hearing, and a cease-and-desist 
order issued based upon a default, shall 
become effective at the expiration of 30 
days after the service of the order upon 
the bank or its official. A cease-and- 
desist order issued upon consent shall 
become effective at the time specified 
therein. All cease-and-desist orders 
shall remain effective and enforceable, 
except to the extent they are stayed, 
modified, terminated, or set aside by the 
Board of Directors or its designee or by 
a reviewing court. 

(b) Service on banks. In cases where 
the bank is not the respondent, the 
cease-and-desist order shall also be 
served upon the bank. 


§ 308.134 Temporary cease-and-desist 
(a) Jssuance. (1) When the Board of 
Directors or its designee determines that 
the violation, or the unsafe or unsound 
practice, as specified in the notice, or 
the continuation thereof, is likely to 
cause insolvency or significant 
dissipation of assets or earnings of the 
bank, or is likely to weaken the 
condition of the bank or otherwise 
prejudice the interests of its depositors 
prior to the completion of the 
proceedings under section 8(b) of the 
FDIA and § 308.128 of this subpart, the 





27840 


Board of Directors or its designee may” 
issue a temporary order requiring the 
bank or an institution-affiliated party to 
immediately cease and desist from any 
such violation, practice or to take 
affirmative action to prevent such 
insolvency; dissipation, condition or 
prejudice pending completion of the 
proceedings under section 8{b) of the 
FDIA. 


(2) When the Board of Directors or its 
designee issues a Notice of charges 
pursuant to 12 U.S.C. 1818(b)(1) which 
specifies on the basis of particular facts 
and circumstances that a bank's books 
and records are so incomplete or 
inaccurate that the FDIC is unable, 
through the normal supervisory process, 
to determine the financial condition of 
the bank or the details or purpose of any 
transaction or transactions that may 
have a material effect on the financial 
condition of the bank, then the Board of 
Directors or its designee may issue a 
temporary order requiring: 

(i) The cessation of any activity or 
practice which gave rise, whether in 
whole or in part, to the incomplete or 
inaccurate state of the books or records; 
or 

(ii) Affirmative action to restore such 
books or records to a complete-and 
accurate state, until the completion of 


the proceedings under section 8{b) of the 
FDIA. 


(3) The temporary order shall be 
served upon the bank or the institution- 
affiliated party named. therein and shall 
also be served upon the bank in the case 
where the temporary order applies only 
to an institution-affiliated party. 


(b) Effective date. A temporary order 
shall become effective when served 
upon the bank or the institution 
affiliated party. Unless the temporary 
order is set aside, limited, or suspended 
by a court in proceedings authorized 
under section 8({c)(2) of the FDIA, the 
temporary order shall remain effective 
and enforceable pending completion of 
administrative proceedings pursuant to 
section 8(b) of the FDIA and entry of an 
order which has become final, or with 
respect to paragraph (a)(2) of this 
section the FDIC determines by 
examination or otherwise that the 
bank's books and records are accurate 
a yee the financial condition of the 

a 


(c) Uniform Rules do not apply. The 
Uniform Rules and subpart B of the 
Local Rules shall not apply to the 
issuance of temporary orders under this 
section. 


$308.132 Assessment of penalties. 

(a) Scope. The rules and procedures of 
this subpart, subpart B of the Local 
Rules, and the Uniform Rules shall apply 
to proceedings to assess and collect civil 
money penalties, including civil money 
penalties for violation of section 7(a) of 
the FDIA (12 U.S.C. 1817(a)). 

(b) Relevant considerations. In 
determining the amount of the civil 
penalty to be assessed, the Board of 
Directors or its designee shall consider 
the financial resources and good faith of 
the bank or official, the gravity of the 
violation, the history of previous 
violations, and any such other matters 
as justice may require. 

(c) Amount. (1) The Board of Directors 
or its designee may assess civil money 
penalties pursuant to section 8{i) of the 
FDIA (12 U.S.C. 1818(i)), and 
§ 308.01(e)(1) of the Uniform Rules. 

(2) The Board of Directors or its 
designee may assess civil penalties 
pursuant to section 7(a) of the FDIA (12 
U.S.C. 1817(a)) as follows: 

(i) Late filing—Tier One Penalties. In 
cases in which a bank fails to make or 
publish its Report of Condition and 
Income {“Call Report”) within the 
appropriate time periods, the Board of 
Directors or its designee may assess a 
civil money penalty of not more than 
$2,000 per day where the bank 
maintains procedures in place 
reasonably adapted to avoid inadvertent 
error and the late filing occurred 
unintentionally and as a result of such 
error; or the bank inadvertently 
transmitted a Call Report which is 
minimally late. 

(A) First offense. Generally, in such 
cases, the amount assessed shall be $300 
per day for each of the first 15 days for 
which the failure continues, and $600 
per day for each subsequent day. the 
failure continues, beginning on the 
sixteenth day. For banks with less than 
$25,000,000 in assets, the amount 
assessed shall be the greater of $100 per 
day or 1/1000th. of the bank's total 
assets (1/10th of a basis point) for each 
of the first 15 days for which the failure 
continues, and $200 or 1/500th of the 
bank's total assets, 1/5 of a basis point) 
for each subsequent day the failure 
on beginning on the sixteenth 


ay. 

(B) Second offense. Where the bank - 
has been delinquent in making or 
publishing its Call Report within the 
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preceding five quarters, the amount 
assessed for the most current failure 
shall generally be $500 per day for each 
of the first 15 days for which the failure 
continues, and $1000 per day for each 
subsequent day the failure continues, 
beginning on the sixteenth day. For 
banks with less than $25,000,000 in 
assets, those amounts, respectively, 
shall be 1/500th of the bank's total 
assets and 1/250th of the bank’s total 
assets. 

(C) Mitigating factors. The amounts 
set forth in paragraph (c)(2)(i)(A) of this 
section may be reduced based upon the 
factors set forth in paragraph (b) of this 
section. ’ 

(D) Lengthy or repeated violations. 
The amounts set forth in paragraph 
(c)(2)(i) of this section will be assessed 
on a case-by-case basis where the 
amount of time of the bank's 
delinquency is lengthy or the bank has 
been delinquent repeatedly in making or 
publishing its Call Reports. . 

(E) Waiver. Absent extraordinary 
circumstances outside the control of the 
bank, penalties assessed for late filing 
shall not be waived. 

(ii) Late filing—Tier Two penalties. 
Where a bank fails to make or publish 
its Call Report within the appropriate 
time period, the Board of Directors or its 
designee may assess a civil money 
penalty of not more than $20,000 per day - 
for each day the failure continues. 

(iii) False or misleading reports or 
information—{A) Tier One penalties. In 
cases in which a bank submits or 
publishes any false or misleading Call 
Report or information, the Board of 
Directors or its designee may assess a 
civil money penalty of not more than 
$2,000 per day for each day the 
information is not corrected, where the 
bank maintains procedures in place 
reasonably adapted to avoid inadvertent 
error and the violation occurred 
unintentionally and as a result of such 
error; or the bank inadvertently é 
transmits a Call Report or information 
which is false or misleading. 

(B) Tier Two penalties. Where a bank 
submits or publishes any false or 


‘misleading Call Report or other 


information, the Board of Directors or its 
designee may assess a civil money 
penalty of not more than $20,000 per day 
for each day the information is not 
corrected. 

(C) Tier Three penalties. Where a 
bank knowingly or with reckless _. 
disregard for the accuracy of any Call 
Report or information submits or 
publishes any false or misleading Call 
Report or other information, the Board 
of Directors or its designee may assess a 
civil money penalty of not more than the 
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lesser of $1,000,000 or ! percent of the 
 bank’s total assets per day for each day 
_the information is not corrected. 


(D) Mitigating factors. The amounts 


upon 
factors set forth in paragraph (b) of this 
section. 


§ 308.133 Effective date of, and payment 
under, an order to pay. 


(a) Effective date. (1) Unless 
otherwise provided in the Notice, except 
in situations covered by paragraph (a}{2) 
of this section, civil ies assessed 
pursuant to this subpart are due and 
payable 60 days after the Notice is 
served upon the respondent. 

(2} If the respondent both requests a 
hearing and serves an answer, civil 
penalties assessed pursuant to this 
subpart are due and payable 60 days 
after an order to pay, issued after the 
hearing or upon default, is served upon 
the respondent, unless the order 
provides for a different period of 
payment. Civil penalties assessed 
pursuant to an order to pay issued upon 
consent are due and payable within the 
time specified therein. 

(b) Payment. All penalties collected 
under this section shall be paid over to 
the Treasury of the United States. 


Subpart [—Rules and Procedures for 


The rules and procedures in this 
subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to 
proceedings by the Board of Directors or 
its designee: 

(a) To censure, limit the activities of, 
suspend, or revoke the registration of, 
any municipal securities dealer for 
which the FDIC is the appropriate 
regulatory agency: 

(b) To censure, suspend, or bar from 
being associated with such a municipal 
securities dealer, any person associated 
— such a municipal securities dealer; 
a 

(c) To deny registration, to censure 
limit the activities of, suspend, or revoke 
the registration of, any transfer agent or 
clearing agency for which the FDIC is 
the appropriate regulatory agency. This 
subpart and the Uniform Rules shal? not 
apply to proceedings to postpone or 
suspend registration of a transfer agent 
or clearing agency final 
determination of denial or revocation of 
registration. 


§ 308.135 Sennen 
sanctions. 


(a) Action under section 1e(bje4) of 
the Exchange Act. The Board of 
Directors or its designee may issue and 
have served upon any municipal 
securities dealer for which the FDIC is 
the appropriate regulatory agency, or 
any person associated or seeking to 
become associated with a municipal 
securities dealer for which the FDIC is 
the appropriate regulatory agency, a 
written notice of its intention to censure, 
limit the activities or functions or 
operations of, suspend, or revoke the 
registration of, such municipal securities 
dealer, or to censure, or bar the 
person from being associated with the 
municipal securities dealer, when the 
Board of Directors or its designee 
determines: 

(2) That such municipal securities 
dealer or such person— 

(i) has committed any prohibited act 
or omitted any required act specified in 
subparagraph (A), (D), or (E) of section 
15(b)(4} of the Exchange Act, as 
amended (15 U.S.C. 780); 


(ii) has been convicted of any offense _ 


specified in section 15(b){4}{B) of the 
Exchange Act within ten years of 
commencement of proceedings under 
this subpart; or 

(iii} is enjoined from any act, conduct, 
or practice specified in section 
15(b}(4)}(c} of the Exch Act; and 

(2} That it is in the public interest to 
impose any of the sanctions set forth in 
paragraph (a} of this section. 

(b) Action under sections 17 and 17A 
of the Exchange Act. The Board of 
Directors or its designee may issue, and 
have served upon any transfer agent or 
clearing agency for which the FDIC is 
the appropriate regulatory agency, a 
written Notice of its intention to deny 
registration to, censure, place limitations 
on the activities or function or 
operations of, suspend, or revoke the 
registration of, the transfer agent or 
clearing agency, when the Board of 
Directors or its desi 


unable to comply wi. any applicable 
provision of section 17 or 17A of the 


‘Exchange Act, as amended, or any 


applicable rule or regulation issued 
pursuant thereto; and 

(2) That it is in the public interest to 
impose any of the sanctions set forth in 
paragraph (b) of this section. 


§ 308.136 Notice to and consultation with 
the Securities and Exchange Commission. 
Before initiating any 
under § 308.135, the FDIC shall: 
(a) Notify the Securities and Exchange 
Commission of the identity of the 


municipal securities dealer or - 
associated person against whom 
proceedings are to be initiated, and the 
nature of and basis for the proposed 
action; and (b} Consult with the 
Commission the effect of the 
proposed action on the protection of 
investors and the possibility of 
coordinating the action with any 
proceeding by the Commission against 
the municipal securities dealer or 
associated person. 


§ 308.137 Effective date of order imposing 
sanctions. 


An order issued by the Board of 
Directors after a hearing or an order 
issued upon default shall become 
effective at the expiration of 30 days 
after the service of the order, except that 
an order of censure, denial, or 
revocation of registration is effective 
when served. An order issued upon 
consent shall become effective at the 
time specified therein. All orders shall 
remain effective and enforceable except 
to the extent they are stayed, modified, 
terminated, or set aside by the Board of 
Directors, its designee, or a reviewing 
court, provided that orders of 
suspension shal! continue in effect no 
longer than 12 months. 


Subpart J—Ruies and Procedures 


Relating to Exemption Proceedings 
Under Section 12(h) of the Securities 
Exchange Act of 1934 


§ 308.138 Scope. 

The rules and procedures of this 
subpart J shall apply to proceedings by 
the Board of Directors or its designee to 
exempt, in whole or in part, an issuer of 
securities from the provisions of 
sections 12(g}, 13, 14{a}, 14(c)}, 14{d), or 
14(f} of the Exchange Act, as amended 
(15 U.S.C. 781, 78m, 78n (a), (c), (dj or 
(f}), or to exempt an officer of a director 
or beneficial owner of securities of such 
an issuer from the provisions of section 
16 of the Exchange Act (15 U.S.C. 7&p}. 


§ 308.139 Application for exemption. 
Any interested person may file a 
written application for an exemption 
under this subpart with the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street NW., 
Was DC 20429. The application 
shall specify the exemption sought and 
the reason therefor, and shall include a 
statement indicating why the exemption 
would be consistent with the public 
interest or the protection of investors. 


§ 308.140 Newspaper notice. 

(a) General rule. If the Board of 
Directors or its designee, in its sole 
discretion, decides to further consider 





27842 


an application for exemption, there shall 
be served upon the applicant 
instructions to publish one notification 
in a newspaper of general circulation in 
the community where the main office of 
the issuer is located. The applicant shall 
furnish proof of such publication to the 
Executive Secretary or such other 
person as may be directed in the 
instructions. 

(b) Contents. The notification shall 
contain the name and address of the 
issuer and the name and title of the 
applicant, the exemption sought, a 
statement that a hearing will be held, 
and a statement that within 30 days of 
publication of the newspaper notice, 
interested persons may submit to the 
FDIC written comments on the 
application for exemption and a written 
request for an opportunity to be heard. 
The address of the FDIC must appear in 
the notice. 


§ 308.141 Notice of hearing. 

Within ten days after expiration of the 
period for receipt of comments pursuant 
to § 308.140, the Executive Secretary 
shall serve upon the applicant and any 
person who has requested an 
opportunity to be heard written 
notification indicating the place and 
time of the hearing. The hearing shall be 


held not later than 30 days after service | 


of the notification of hearing. The 
notification shall contain the name and 
address of the presiding officer 
designated by the Executive Secretary 
and a statement of the matters to be 
considered. 


§ 308.142 Hearing. 

(a) Proceedings are informal. Formal 
rules of evidence, the adjudicative 
procedures of the APA (5 U.S.C. 554~ 
557), the Uniform Rules and § 308.108 of 
subpart B of the Local Rules shall not 
apply to hearings under this subpart. 

(b) Hearing procedure. (1) Parties to 
the hearing may appear personally or 
through counsel and shall have the right 
to introduce relevant and material 
documents and to make an oral 
statement. 

(2) There shall be no discovery in 
proceeding under this subpart J. 

(3) The presiding officer shall have 
discretion to permit presentation of 
witnesses within specified time limits, 
provided that a list of witnesses is 
furnished to the presiding officer prior to 
the hearing. Witnesses shall be sworn, 
unless otherwise directed by the 
presiding officer. The presiding officer 
may ask questions of any witness and 
each party may en any 
witness present: y an oppos ; 

(4) The proceedings shall be o be 
record and the transcript shall be 


promptly submitted to the Board of 
Directors. The presiding officer shall 
make recommendations to the Board of 
Directors, unless the Board of Directors, 
in.its sole discretion, directs otherwise. 


§ 308.143 Decision of Board of Directors. 

Following submission of the hearing 
transcript to the Board of Directors, the 
Board of Directors may grant the 
exemption where it determines, by 
reason of the number of public 
investors, the amount of trading interest 
in the securities, the nature and extent 
of the issuer's activities, the issuer's 
income or assets, or otherwise, that the 
exemption is consistent with the public 
interest or the protection of investors. 
Any exemption shall be set forth in an 
order specifying the terms of the 
exemption, the person to whom it is 
granted, and the period for which it is 
granted. A copy of the order shall be 
served upon each party to the 
proceeding. 


Subpart K—Procedures Applicable to 
investigations Pursuant to Section 
10(c) of the Act 


§ 308.144 Scope. 

The procedures of this subpart shall 
be followed when an investigation is 
instituted and conducted in connection 
with any open or failed insured 
depository institution, any institutions 
making application to become insured 
depository institutions, and affiliates 
thereof, or with other types of 
investigations to determine compliance 
with applicable law and regulations, 
pursuant to section 10{c) of the FDIA (12 
U.S.C. section 1820(c)). The Uniform 
Rules and subpart B of the Local Rules 
shall not apply to investigations under 
this subpart. 


§ 308.145 Conduct of investigation. 
An investigation conducted pursuant 


to section 10(c) of the FDIA shall be 


initiated only upon issuance of an order 
by the Board of Directors; or by the 
General Counsel, the Director of the 
Division of Supervision, the Director of 
the Division of Liquidation, or their 
respective designees as set forth at 

§ 303.9 of this chapter: The order shall 


indicate the purpose of the investigation 


and designate FDIC's representative(s) 
to direct the conduct of the 
investigation. Upon application and for 
good cause shown, the persons who 
issue the order of investigation may 
limit, quash, modify, or withdraw it. 
Upon the conclusion of the investigation, 
an order of termination of the 
investigation shall be issued by the 
persons issuing the order of 
investigation. 
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§ 308.146 Powers of person conducting 
j tigati 


The person designated to conduct a 
section 10(c) investigation shall have the 
power, among other things, to 
administer oaths and affirmations, to 
take and preserve testimony under oath, 
to issue subpoenas and subpoenas 
duces tecum and to apply for their 
enforcement to the United States 
District Court for the judicial district or 
the United States court in any territory 
in which the main office of the bank, 
institution, or affiliate is located or in 
which the witness resides or conducts 
business. The person conducting the 
investigation may obtain the assistance 
of counsel or others from both within 
and outside the FDIC. The persons who 
issue the order of investigation may 
limit, quash, or modify any subpoena or 
subpoena duces tecum, upon application 
and for good cause shown. The person 
conducting an investigation may report 
to the Board of Directors any instance 
where any attorney has been guilty of 
contemptuous conduct. The Board of 
Directors, upon motion of the person 
conducting the investigation, or on its 
own motion, may make a finding of 
contempt and may then summarily 
suspend, without a hearing, any attorney 
representing a witness from further 
participation in the investigation. 


§ 308.147 Investigations confidential. 


Investigations conducted pursuant to 
section 10(c) shall be confidential. 
Information and documents obtained by 
the FDIC in the course of such 
investigations shall not be disclosed, 
except as provided in part 309 of this 
chapter and as otherwise required by 
law. 


§ 308.148 Rights of witnesses. 


In an investigation pursuant to section 
10{c): ; 

(a) Any person compelled or 
requested to furnish testimony, 
documentary evidence, or other 
information, shall upon request be 
shown and provided with a copy of the 
order initiating the proceeding; 

(b) Any person compelled or 
requested to provide testimony as a 
witness or to furnish documentary 
evidence may be represented by a 
counsel who meets the requirements of 
§ 308.06 of the Uniform Rules. That 
counsel may be present and may: 

(1) Advise the witness before, during, 
and after such testimony; 

(2) Briefly question the witness at the 
conclusion of such testimony for 
clarification purposes; and 
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(3) Make summary notes during such 
testimony solely for the use and benefit 
of the witness; 

(c) All persons testifying shall be 
sequestered. Such persons and their 
counsel shall not be present during the 
testimony of any other person, unless 
permitted in the discretion of the person 
conducting the investigation; 

(d)-In cases of a perceived or actual 
conflict of interest arising out of an 
attorney's or law firm’s representation 
of multiple witnesses, the person 
conducting the investigation may require 
the attorney to comply with the 
provisions of § 308.08 of the Uniform 
Rules; and 

(e) Witness fees shall be paid in 
areeetnsion with § 308.14 of the Uniform 
Rules. 


§ 308.149 Service of subpoena. 

Service of a subpoena shall be 
accomplished in accordance with 
§ 308.11 of te Uniform Rules. 


§ 308.150 Transcripts. 

(a) General rule. Transcripts of 
testimony, if any, in an investigation 
pursuant to section 10({c) shall be 
recorded by an official reporter, or by 
any other person or means designated 
by the person conducting the 
investigation. A witness may, solely for 
the use and benefit of the witness, 
obtain a copy of the transcript of his or 
her testimony at the conclusion of the 
investigation or, at the discretion of the 
person conducting the investigation, at 
an earlier time, provided the transcript 
is available. The witness requesting a 
copy of his or her testimony shall bear 
the cost thereof. 

(b) Subscription by witness. The 
transcript of testimony shall be | 
subscribed by the witness, unless the 
person conducting the investigation and 
the witness, by stipulation, have waived 
the signing, or the witness is ill, cannot 
be found, or has refused to sign. If the 
transcript of the testimony is not 
subscribed by the witness, the official 
reporter taking the testimony shall 
certify that the transcript is a true and 
complete transcript of the testimony. 


Subpart L—Procedures and Standards 
Applicable to a Notice of Change In 
Senior Executive Officer or Directer 
Pursuant to Section 32 of the FDIA 


§ 308.151 Scope. 

The rules and procedures set forth in 
this subpart shall apply to the notice 
filed by a state nonmember bank 
pursuant to section 32 of the FDIA (12 
U.S.C. 1831i) for the consent of the FDIC 
to add to or replace an individual on the 
board of directors, or to employ any 


individual as a senior executive officer, 
or change the responsibilities of any 
individual to a position of senior 
executive officer where the bank: 

(a) Has been chartered and operating 
as an insured nonmember bank for less 
than two years or the insured state 
branch has been licensed and operating 
as an insured branch for less than two 
years; 

(b) Has undergone a change in control 
within the preceding two years; or 

(c) Is not in compliance with the 
minimum capital requirement applicable 
to it or is otherwise in a troubled 
condition as'determined by the FDIC on 
the basis of such institution's most 
recent report of condition or report of 
examination or inspection. 


§ 308.152 Grounds for disapprovat of 
notice. 


The Board of Directors or its designee 
may issue a notice of disapproval with 
respect to a notice submitted by a state 
nonmember bank pursuant to section 32 
of the FDIA (12 U.S.C. 1831i) where: 

(a) The competence, experience, 
character, or integrity of the individual 
with respect to whom such notice 
submitted indicates that it would not be 
in the best interests of the depositors of 
the state nonmember bank to permit the 
individual to be employed by or 
associated with such bank; or 

(b) The competence, experience, 
character, or integrity of the individual 
with respect to whom such notice is 
submitted indicated that it would not be 
in the best interests of the public to 
permit the individual to be employed by, 
ee with, the state nonmember 


§ 308.153 Procedures where notice of 
Gisapproval issues pursuant to § 303.14 of 
this chapter. 

(a) The Notice of Disapproval shall be 
served upon the insured state 


- nonmember bank and the candidate for 


director or senior executive officer. The 
Notice of Disapproval shall: 

(1) Summarize or cite the relevant 
considerations specified in § 308.152; 

(2) Inform the individual and the bank 
that.a request for review of the 
disapproval may be filed within fifteen 
days of receipt of the Notice of 
Disapproval; and 

(3) Specify that additional 
information, if any, must be contained in 
the request for review. 

(b) The'request for review must be 
filed at-the appropriate regional office. 

(c) The request for review'must be in 
writing and should: 

(1) Specify the reasons why the FDIC 
should reconsider its disapproval; and 


(2) Set forth relevant, substantive and 
material documents, if any, that for good 
cause were not previously set forth in 
the notice required to be filed pursuant 
to section 32 of the FDIA. 


- § 308.154 Decision on review. 


(a) Within 30 days of receipt of the 
request for review, the Board of Director 
or its designee, shall notify the bank 
and/or the individual filing the 
reconsideration (hereafter “petitioner’’) 
of the FDIC’s decision on review. 

(b) If the decision is to grant the 
review and approve the notice, the bank 
and the individual involved shall be so 
notified. 

(c) A denial of the request for review 
pursuant to section 32 of the FDIA shall: 

(1) Inform the petitioner that a written 
request for a hearing, stating the relief 
desired and the grounds therefor, may 
be filed with the Executive Secretary 
within 15 days after the receipt of the 
denial; and 

(2) Summarize or cite the relevant 
considerations specified in § 308.152. 

(d) If a decision is not rendered within 
30 days, the petitioner may file-a request 
for a hearing within fifteen days from 
the date of expiration. 


§ 308.155 Hearing. 


(a) Hearing dates: The Executive 
Secretary shall order a hearing to be 
commenced within 30 days after receipt 
of a request for a hearing filed pursuant 
to § 308.154. Upon request of the 
petitioner or the FDIC, the presiding 
officer or the Executive Secretary may 
order a later hearing date. 

(b) Burden of proof. The ultimate 
burden of proof shall be upon the 
candidate for director or senior 
executive officer. The burden of going 
forward with a prima facie case shall be 
upon the FDIC. 

(c) Hearing procedure. (1) The hearing 
shall be held in Washington, D.C. or at 
another designated place, before a 
presiding officer designated by the 
Executive Secretary. 

(2) The provisions of §§ 308.06 through 
308.12, 308.16, and 308.21 of the Uniform 
Rules and §§ 308.100 through 308.102, 
and 308.104 through 308.106 of subpart B 
of the Local Rules shall apply to 
hearings held pursuant to this subpart. 

(3) The petitioner may appear at the 
hearing and shall have the right to 
introduce relevant and material 
documents and make an oral 
presentation. Members of the FDIC 
enforcement staff may attend the 
hearing and participate as a 
representative of the FDIC enforcement 
staff. 





(4) There shall be no discovery in 
under 


this subpart. 

(5) At the discretion of the presiding 
officer, witnesses may be presented 
within specified time limits, provided 
that a list of witnesses is furnished to 
the presiding officer and to all other 


presiding officer may ask questions of 
any witness. Each party shall have the 
opportunity to cross-examine any 
witness presented by an opposing party. 
of the proceedings shall 


of the cost thereof, to the petitioner 
afforded the hearing. 

{6} In the course of or in connection 
with any hearing under paragraph {c) of 
this section the presiding officer shall 
have the power to administer oaths and 
affirmations, to take or cause to be 
taken depositions of unavailable 
witnesses, and to issue, revoke, quash, 
or modify subpoenas and subpoenas 
duces tecum. Where the presentation of 
witnesses is permitted, the presiding 
officer may require the attendance of 
witnesses from any state, territory, or 
other place subject to the jurisdiction of 
the United States at any location where 
the proceeding is being conducted. 
Witness fees shall be paid in 
accordance with § 308.14 of the Uniform 
Rules. 

{7} Upon the request of the applicant 
afforded the hearing, or the members of 
the FDIC enforcement staff, the record 
shall remain open for five business days 
following the hearing for the parties to 
make additional submissions to the 
record. 

(8) The presiding officer shall make 
-recommendations te the Board of 
Directors or its designee, where 
possible, within fifteen days after the 
last day for the parties to submit 
additions to the record. 

(9) The presiding officer shall forward 
his or her recommendation to the 
Executive Secretary who shall promptly 
certify the entire record, including the 
recommendation to the Board of 
Directors or its designee. The Executive 
et certification shall close the 


7 Written submissions in lieu of 
hearing. The petitioner may in writing 
waive a hearing and elect to have the 
matter determined on the basis of 
written submissions: 

(e) Failure to request or appear at 
hearing. Failure to request a hearing 
shall constitute a waiver of the — 
opportunity for a hearing. Failure to 
appear at a hearing in person or 
an @ representative shall 
constitute a waiver of hearing. If a 


hearing is waived, the order shall be 
final and unappealable, and shall 
remain in full force and effect. 

(f) Decision by Board of Directors or 
its designee. Within 45 days following 
the Executive Secretary's certification of 
the record to the Board of Directors or 
its designee, the Board of Directors or its 
designee shall notify the affected 
individual whether the denial of the 
notice will be continued, terminated, or 
otherwise modified. The notification 
shall state the basis for any decision of 
the Board of Directors or its designee 
that is adverse to the petitioner. The 
Board of Directors or its designee shall 
promptly rescind or modify the denial 
where the decision is favorable to the 
petitioner. 


Subpart 
Applicable to an Application Pursuant 
to Section 19 of the FDIA 


§ 308.156 Scope. 

The rules and procedures set forth in 
this subpart shall apply to an 
application filed pursuant to section 19 
of the FDIA (12 U.S.C. 1829) by an 
insured depository institution and a 
person, who has been convicted of any 
criminal offense involving dishonesty or 
a breach of trust or who has agreed to 
enter into a pretrial diversion or similar 
program in connection with the 
prosecution of such offense, to seek the 
prior written consent of the FDIC to 
become or continue as an institution- 
affiliated party with respect to an 
insured depository institution; to own or 
control directly or indirectly an insured 
depository institution; or to participate 
directly or indirectly in any manner in 
the conduct of the affairs of an insured 
depository institution. 


§ 308.157 Relevant considerations. 

{a) In proceedings under § 308.156 on 
an application to become or continue as 
an institution-affiliated party with 
respect to an insured depository 
institution; to own or control directly or 
indirectly an insured depository 
institution; or to participate directly or 
indirectly in any manner in the conduct 
of the affairs of an insured depository 
institution, the following shall be 
considered: 

(1) Whether the conviction is for a 
criminal offense involving dishonesty or 
breach of trust; — 

(2) Whether participation directly or 
indirectly by the person in any manner 
in the conduct of the affairs of the 
insured depository institution 
constitutes a threat to the safety or 
soundness of the insured depository 
institution or the interests of its 
depositors, or threatens to impair public 
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confidence in the insured depository 
institution; 


(3) Evidence of the applicant's 
rehabilitation; 

(4) The position to be held by the 
applicant; 

{5) The amount of influence and 
control the applicant will be able to 
exercise over the affairs and operations 
of the insured depository institution; 

{6) The ability of the management at 
the insured depository institution to 
supervise and control the activities of 
the applicant; 

(7} The level of ownership which the 
applicant will have at the insured 
depository institution; 

(8) Applicable fidelity bond coverage 
for the applicant; and 

(9) Additional factors in the specific 
case that appear relevant. 

(b) The question of whether a person, 
who was convicted of a crime or who 
agreed to enter a pretrial diversion or 
similar program, was guilty of that crime 
shall not be at issue in a proceeding 
under this subpart. 


§ 308.158 Filing papers and effective date. 

(a) Filing with the regional office. 
Applications pursuant to section 19 shall 
be filedin the appropriate regional 
office. 

(b) Effective date. An application — 
pursuant evita a at 
writing at any time more one year 
after the issuance of a decision denying 
an application pursuant to section 19. 
The removal and/or prohibition 
pursuant to section 19 shall continue 
until the applicant has been reinstated 
by the Board of Directors or its designee 
for good cause shown. 


§ 308.159 Denial of applications. 

A denial of an application pursuant to 
section 19 shall: 

(a) inform the applicant that a written 
request for a hearing, stating the relief 
desired and the grounds therefor and 
any supporting evidence, may be filed 
with the Executive Secretary within 60 
days after the denial; and 

{b) Summarize or cite the relevant 
considerations specified in § 308.157 of 
this subpart. 

§ 308.160 Hearings. 

(a) Hearing dates. The Executive 
Secretary shall order a hearing to be 
commenced within 60 days after receipt 
of a request for hearing on an 
application filed pursuant to § 308.159. 
Upon the request of the applicant or 
FDIC enforcement counsel, the presiding 
officer or the Executive Secretary may 
order a later hearing date. 
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(b) Burden of proof. The ultimate 
burden of proof shall be upon the person 
proposing to become or continue as an 
institution-affiliated party with respect 
to an insured depository institution; to 
own or control directly or.indirectly an 
insured depository institution; or to 
participate directly or indirectly in any 
manner in the conduct of the affairs of 
an insured depository institution. The 
burden of going forward with prima 
facie case shall be upon the FDIC. 

(c) Hearing procedure. (1) The hearing 
shall be held in Washington, DC, or at 
another designated place, before a 
presiding officer designated by the 
Executive Secretary. 

(2) The provisions of § § 308.06 through 
308.12, 308.16, and 308.21 of the Uniform 
Rules and §§ 308.100 through 308.102 
and 308.104 through 308.106 of subpart B 
of the Local Rules shall apply to 
hearings held pursuant to this subpart. 

(3) The applicant may appear at the 
hearing and shall have the right to 
introduce relevant and material 
documents and oral argument. Members 
of the FDIC enforcement staff may 
attend the hearing and participate as a 


party. 

(4) There shall be no discovery in 
proceedings under this subpart. 

(5) At the discretion of the presiding 
officer, witnesses may be presented 
within specified time limits, provided 
that a list of witnesses is furnished to 
the presiding officer and to all other 
parties prior to the hearing. Witnesses 
shall be sworn, unless otherwise 
directed by the presiding officer. The 
presiding officer may ask questions of 
any witness. Each party shall have the 
opportunity to cross-examine any 
witness presented by an opposing party. 
The transcript of the proceedings shall 
be furnished, upon request and payment 
of the cost thereof, to the applicant 
afforded the hearing. 

(6) In the course of or in connection 
with any hearing under this subsection, 
the presiding officer shall have the 
power to administer oaths and 
affirmations, to take or cause to be 
taken depositions of unavailable 
witnesses, and to issue, revoke, quash, 
or modify subpoenas and subpoenas 
duces tecum. Where the presentation of 
witnesses is permitted, the presiding 
officer may require the attendance of 
witnesses from any state, territory, or 
other place subject to the jurisdiction of 
the United States at any location where 
the proceeding is being conducted. 
Witness fees shall be paid in 
accordance with § 308.14 of the Uniform 
Rules. 

(7) Upon the request of the applicant . 
afforded the hearing, or FDIC 
enforcement staff, the record shall 


remain open for five business days 
following the hearing for the parties to 
make additional submissions to the 
record, 

(8) The presiding officer shall make 
recommendations to the Board of 
Directors, where possible, within 20. 
days after the last day for the parties to 
submit additions to the record. 

(9) The presiding officer shall forward 
his or her recommendation to the 
Executive Secretary who shall promptly 
certify the entire record, including the 
recommendation to the Board of 
Directors or its designee. The Executive 
Secretary's certification shall close the 
record. 

(d) Written submissions in lieu of 
hearing. The applicant or the bank may 
in writing waive a hearing and elect to 
have the matter determined on the basis 
of written submissions. 

(e) Failure to request or appear at 
hearing. Failure to request.a hearing 
shall constitute a waiver of the 
opportunity for a hearing. Failure to 
appear at a hearing in person-or through 
an authorized representative shall 
constitute a waiver of hearing. If a 
hearing is waived, the person: shall 
remain barred under section 19. 

(f} Decision by Board of Directors or 
its designee. Within 60 days following 
the Executive Secretary's certification of 
the record to the Board of Directors or 
its designee, the Board of Directors or its 
designee shal! notify the affected person 
whether the person shall-remain barred 
under section 19. The notification shall - 
state the basis for any decision of the 
Board of Directors or its designee that is 
adverse to the applicant. 


Applicable to Proceedings Relating to 
Removal, and Prohibition 


The rules and procedures s¢t forth in. 
this subpart shall apply to the following 
proceedings: 

(a) To suspend an institution-affiliated 
party of an insured state nonmember 
bank, or to prohibit such party from 
further participation in the conduct of 
the affairs of the bank, where the 
individual is charged in any state, 
Federal, or territorial information or 


. indictment, or complaint, with the 


commission of, or participation in, a 
crime involving dishonesty or breach of 
trust punishable by imprisonment 
exceeding one year under state or 
Federal law; or 

(b) To remove from office or to 
prohibit an institution-affiliated party 


. from further participation in the conduct 


of the affairs of the bank, except with 


the consent of the Board of Directors or 
its designee, if continued service or 
participation by such party poses a 
threat to the interests of the bank's 
depositors or threatens to impair public 
confidence in the depository institution, 
where a judgment of conviction or an 
agreement to enter a pre-trial diversion 
or other similar program is entered 
against such party, not subject to further 
appellate review, has been entered 
against the individual for the 
commission of, or participation in, a 
crime involving dishonesty or breach of 
trust punishable by imprisonment 
exceeding one year under state or 
Federal law. 


§ 308.162 Relevant considerations. 


(a)(1) ‘In proceedings under § 308.161 
(a) and (b) for a suspension, removal or 
prohibition order, the following shall be 
considered: 

(i) Whether the alleged offense is a 
crime which is punishable by 
imprisonment for a term exceeding one 
year under state or Federal law, and 
which involves dishonesty or breach of 
trust; and _ 

(ii) Whether continued service or 
participation by the institution-affiliated 
party may pose a threat to the interest of 
the bank’s depositors, or threatens to 
impair public confidence in the bank. 

(2) Additional factors in the specific 
case that appear relevant to its decision 
to continue in effect, rescind, terminate, 
or modify a suspension, removal or 
prohibition order may be considered. 

(b) The question of whether an 
institution-affiliated party charged with 
a crime is guilty of the crime charged 
shall not be tried or considered in a 
proceeding under this subpart. 


§ 308.163 Notice of suspension, and 
orders of removal or prohibition. 


{a) Notice of suspension or 


- prohibition. (1) The Board of Directors 


or its designee may suspend or prohibit 
from further participation in the conduct 
of the affairs of the bank an institution-’ ° 
affiliated party by written notice of 
suspension or prohibition upon a 
determination by the Board of Directors 
or its designee that the grounds for such 
suspension or prohibition exist. The 
written notice of suspension or 
prohibition shall be served upon the 
institution-affiliated party and the bank. 

(2) The written notice of suspension 
shall: 

(i) Inform the institution-affiliated 
party that a written request for a 
hearing, stating the relief desired and 
grounds therefore, and any supporting 
evidence, may be filed with the 





Executive Secretary within 30 days after 
receipt of the written notice; and 

(ii) Summarize or cite'to the relevant 
ere 


{3} The suspension or prohibition shall 


institution-effiliated party, 
shall remain in effect until final 
disposition of the information, 
indictment, complaint, or until it is 
terminated by the Board of Directors or 
its designee under the provisions of 
§ 308.164 or otherwise. 

(b) Order of removal or prohibition. 
(1) The Board of Directors or its 
designee may issue an order removing 
or prohibiting from further participation 
in the conduct of the affairs of the bank 
an insticution-affiliated party, when: 

(i) A final judgment of conviction not 
subject to further appellate review is 
entered against the individual for a 
crime referred to in § 308.161(b); and 

(ii) The Board of Directors or its 
designee determines that continued 
service or participation of the 
institution-afiliated party may threaten 
the interests of the bank's depositors or 
may threaten to impair public 
confidence in the bank. 

2 The order shall be served upon the 

institution-affiliated party and the bank. 

(3} The order shall: 

(i) Inform the institution-affiliated 
party that a written request fora 
hearing, stating the relief desired and 
grounds therefor, and any supporting 
evidence, may be filed with the 
Executive Secretary within 30 days after 
receipt of the order; and 

{ii} Summarize or cite the relevant 
considerations specified in § 308.162 of 
this subpart. 

(4) The order shall be effective 
immediately upon service on the 
institution-affiliated party, and shall 
remain in effect until it is terminated by 
the Board of Directors or its designee 
under the provisions of § 308.164 or 
otherwise. 


§ 308.164 Hearings. 

(a) Hearing dates. The Executive 
Secretary shall order a hearing to be 
commenced within 30 days after receipt 
of a request for on an 
application filed pursuant to § 308.163. 
Upon the request of the applicant, the 
presiding officer or the Executive 
ey may order a later hearing 

ate. 


(b) Hearing procedure. {1} The hearing 
shall be held in Washington, DC, or at 
another designated place, before a 
presiding officer designated by the 
Executive Secretary. 

(2) The provisions of §§ 308.06 through 
308.12, 308.16, and 308.21 of the Uniform 


Rules and §§ 308.100 through 308.102 

and 308.104 through 308.106 of tn B 

of the oe Rules shall apply to 

hearings held pursuant to this subpart. 
(3) seepelineiat may appear at the 

hearing and shall have the right to 


attend the hearing and participate as a 
ees of the FDIC enforcement 

(4) There shall be no discovery in 
proceedings under this subpart. 

(5) At the discretion of the presiding 
officer, witnesses may be presented 
within specified time ‘imite, —. 
that a list of witnesses is 
the presiding officer and to all oer 
parties prior to the hearing. Witnesses 
shall be sworn, unless otherwise 
directed by the presiding officer. The 
presiding officer may ask questions of 
any witness. Each party shall have the 
opportunity to cross-examine any 


witness presented by an opposing party. 


The transcript of the proceedings shall 
be furnished, upon request and payment 
of the cost thereof; to the applicant 
afforded the hearing. 

(6) In the course of or in connection 
with any hearing under paragraph (b) of 
this section, the presiding officer shall 
have the power to administer oaths and 
affirmations, to take or cause to be 
taken depositions of unavailable 
witnesses, and to issue, revoke, quash, 
or modify and subpoenas 
duces tecum. Where the presentation of 
witnesses is permitted, the presiding 
officer may require the attendance of 
witnesses from any state, territory, or 
other place subject to the jurisdiction of 
the United States at any location where 
the proceeding is being conducted. 
Witness fees shall be paid in 
accordance with § 308.14 of the Uniform 
Rules. 

(7) Upon the request of the applicant 
afforded the hearing, or the members of 


the FDIC enforcement staff, the record — 


oa remain open for five business days 
oliowing the hearing for the parties to 
make additional submissions to the 
record. 

(8) The presiding officer shall make 
recommendations to the Board of 
Directors, where possible, within ten 
days after the iast day for the parties to 
submit additions to the record. 

(9) The presiding officer shall forward 
his or her recommendation to the 
Executive Secretary who shall promptly 
certify the entire record, including the 
recommendation to the Board of 
Directors. The Executive Secretary's 
certification shall close the record. 

(c) Written submissions in lieu of 
hearing. The applicant or the bank may 
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in writing waive a hearing and elect to 
have the matter determined on the basis 
of written submissions. 

(d) Failure to request or appear at 
hearing. Failure to request a hearing 
shall constitute a waiver of the 
opportunity for a hearing. Failure to 
appear at a hearing in person or 
an authorized representative shall 
constitute a waiver of hearing. If a 
hearing is waived, the order shall be 
final and unappealable, and shall 
remain in full force and effect pursuant 
to § 308.163. 

(e) Decision by Board of Directors or 
its designee. Within 60 days following 
the Executive Secretary's certification of 
the record to the Board of Directors or 
its designee, the Beard of Directors or its 
designee shall notify the affected 
individual whether the order of removal 
or prohibition will be continued, 
terminated, or otherwise modified. The 
notification shall state the basis for any 
decision of the Board of Directors or its 
designee that is adverse to the 
applicant. The Board of Directors or its 
designee shall promptly rescind or 
modify an order of removal or 
prohibition where the decision is 
favorable to the applicant. 


Subpart O—Liability of Commonly 
Controlled Depository institutions 


§ 308.165 Scope. 

The rules and procedures in this 
subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to 
proceedings in connection with the 
assessment of cross-guaranty liability 
against commonly controlled depository 
institutions. 

§ 308.166 Grounds for assessment of 
lability. 

Any insured depository institution 
shall be liable for any fess incurred or 

sonably anticipated to be incurred by 


connection 
pevviled Uy Sie Sirpuedtiendl dif 
commonly controlled itory 
institution in danger of default. - 


§ 308.167 Notice of assessment of liability. 
{a) The amount of liability shall be 
assessed upon service of a Notice of 
Assessment of Liability upon the liable 
depository institution, within two years 
ee incurred the 
oss. 
(b) Contents of Notice. (1) The Notice 
= Sn ny of Liability shall set — 
oO 
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(i) The basis for the FDIC’s 
jurisdiction over the proceeding; 

(ii) A statement of the Corporation's 
good faith estimate of the amount of loss 
it has incurred or anticipates incurring; 

(iii) A statement of the method by 
which the estimated loss was 
calculated; 

{iv) A proposed order directing 
payment by the liable institution of the 
FDIC's estimated amount of loss, and 
the schedule under which the payment 
will be due; 

(v) in cases involving more than one 
liable institution, the estimated amount 
of each institution's share of the 
liability. 

{2} The Notice of Assessment of 
Liability shall advise the liable 
institution{s): 

(i) That an answer must be filed 
within 20 days after service of the 
Notice; 

{ii) That, if a hearing is requested, a 
request for a hearing must be filed 
within 20 days after service of the 
Notice; 

{iii} That if a hearing is requested, 
such hearing will be held within the 
judicial district in which the liable 
institution is found, or, in cases 
involving more than one liable 
institution, within a judicial district in 
which at least one liable institution is 
found; 

(iv) That, unless the administrative 
law judge sets a different date, the 
hearing will commence 120 days after 
service of the Notice of Assessment of 
Liability; 

(v) That failure to file both an answer 
and request a hearing shall render the 
Notice of Assessment a final and 
unappealable order. 


§ 308.168 Effective date of and payment 
under an order to pay. 

(a) Unless otherwise provided in the 
Notice of Assessment of Liability, 
payment of the assessment shall be due 
on or before the 2ist day after service of 
the Assessment of Liability, under the 
terms of the schedule for payment set 
forth therein. 

{b) All payments ev shall be 
paid to the 

(c) Failure to both file file an answer and 
request a hearing as prescribed herein 
shall render the order to pay final and 
unappealable. 


Subpart P—Rules and Procedures 
Relating to the Recovery of Attorney 
Fees and other Expenses 


§ 308.169 Scope. 

This subpart, and the Equal Access to 
Justice Act (5 U.S.C. 504), which it 
implements, apply to adversary 


adjudications before the FDIC. The 
types of adjudication covered by this 
subpart are those listed in § 308.01 of the 
Uniform Rules. The Uniform Rules and 
subpart B of the Local Rules apply to 
any proceedings to recover fees and 
expenses under this subpart. 


§ 308.170 Filing, content, and service of 
documents. 


(a) Time to file. An application and 
any other pleading or document related 
to the application may be filed with the 
Executive Secretary whenever the 
applicant has prevailed in the 
proceeding or in a discrete-significant 
substantive portion of the proceeding 
within 30 days after service of the final 
order of the Board of Directors in 
disposition of the proceeding. 

(b) Content. The application and 
related documents shall conform to the 
requirements of § 308.10 of the Uniform 
Rules. . 

(c) Service. The application and 
related documents shall be served on all 
parties to the adversary adjudication in 
accordance with § 308.11 of the Uniform 
Rules, except that statements of net 
worth shall be served only on counsel 
for the FDIC. 

(d) Upon receipt of an application, the 
Executive Secretary shall refer the 
matter to the administrative law judge 
who heard the underlying adversary 
proceeding, provided that if the original 
administrative law judge is unavailable, 
or the Executive Secretary determines, 
in his or her sole discretion, that there is 
cause to refer the matter to a different 
administrative law judge, the matter 
shall be referred to a different 
administrative law judge. 


§ 308.171 Responses to application. 

(a) By FDIC. (1) Within 20 days after 
service of an application, counsel for the 
FDIC may file with the Executive 
Secretary and serve on all parties an 
answer to the application. Unless 
counsel for the FDIC requests and is 
granted an extension of time for filing or 
files a statement of intent to negotiate 
under § 308.179 of this subpart, failure to 
file an answer within the 20-day period 
will be treated as a consent to the 
award requested. 

(2) The answer shail explain in detail 
any objections to the award requested 
and identify the facts relied on in 
support of the FDIC's position. If the 
answer is based on any alleged facts not 
already in the record of the proceeding, 
the answer shall include either 
supporting affidavits or a request for 
further proceedings under § 308.180. 

(b) Reply to answer. The applicant 
may file a reply if the FDIC has 
addressed in its answer any of the 
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following issues: that the position of the 
FDIC was substantially justified, that 
the applicant unduly protracted the 
proceedings, or that special 
circumstances make an award unjust. 
The reply shall be filed within 15 days 
after service of the answer. If the reply 
is based on any alleged facts not 
already in the record of the proceeding, 
the reply shall include either supporting 
affidavits or a request for further 
proceedings under § 308.180. 

(c) By other parties. Any party to the 
adversary adjudication, other than the 
applicant and the FDIC, may file 
comments on an application within 20 
days after service of the application. If 
the applicant is entitled to file a reply to 
the FDIC's answer under paragraph (b) 
of this section, another party may file 
comments on the answer within 15 days 
after service of the answer. A 
commenting party may not participate in 
any further proceedings on the 
application unless the administrative 
law judge determines that the public 
interest requires such participation in 
order to permit additional exploration of 
matters raised in the comments. 

(d) Additional response. Additional 
filings in the nature of pleadings may be 
submitted only by leave of the 
administrative law judge. 


§ 308.172 Eligibility of applicants. 

(a) General rule. To be eligible for an 
award under this subpart, an applicant 
must have been named or admitted as a 
party to the proceeding. In addition, the 
applicant must show that it meets all 
other conditions of eligibility set out in 
paragraph (b) of this section. 

(b) Types of eligible applicant. The 
types of eligible applicant are: 

(1) An individual with a net worth of 
not more than $2,000,000 at the time the 
adversary adjudication was initiated; or 

(2) Any owner of an unincorporated 
business, or any partnership, 
corporation, associations, unit of local 
government or organization, the net 
worth of which did not exceed 
$7,000,000 and which did not have more 
than 500 employees at the time the 
adversary adjudication was initiated. 

(c) Factors to be considered. In 
determining the types of eligible 
applicants: 

(1) An applicant who owns an 
unincorporated business shall be 
considered as an “individual” rather 
than a “sole owner of an unincorporated 
business” if the issues on which he or 
she prevails are related to personal 
interests rather than to business 
interests. 

(2) An applicant's net worth includes 
the value of any assets disposed of for 





i 


the purpose of meeting an eligibility 
standard and excludes the value of any 
obligations incurred for this purpose. 
Transfers of assets or obligations 
incurred for less than reasonably 
equivalent value will be presumed to 
have been made for this purpose. 

(3) The net worth of a bank shall be 
established by the net worth information 
reported in conformity with applicable 
instructions and guidelines on the 
bank’s Consolidated Report of Condition 
and Income filed for the last reporting 
date before the initiation of the 
adversary adjudication. 

(4) The employees of an applicant 
include all those persons who were 
regularly providing services for 
remuneration for the applicant, under its 
direction and control, on the date the 
adversary adjudication was initiated. 
Part-time employees are included as 
though they were full-time employees. 

(5) The net worth and number of 
employees of the applicant and all of its 
affiliates shall be aggregated to 
determine eligibility. The aggregated net 
worth shall be adjusted if necessary to 
avoid counting the net worth of any 
entity twice. As used in this subpart, 
“affiliates” are individuals, 
corporations, and entities that directly 
or indirectly or acting through one or 
more entities control a majority of the 
voting shares of the applicant; and 
corporations and entities of which the 
applicant directly or indirectly owns or 
controls a majority of the voting shares. 
The Board of Directors may, however, 
on the recommendation of the 
administrative law judge, or otherwise, 
determine that such aggregation with 
regard to one or more of the applicant's 
affiliates would be unjust and contrary 
to the purposes of this subpart in light of 
the actual relationship between the 
affiliated entities. In such a case the net 
worth and employees of the relevant 
affiliate or affiliates will not be 
aggregated with those of the applicant. 
In addition, the Board of Directors may 
determine that financial relationships of 
the applicant other than those described 
in this paragraph constitute special 
circumstances that would make an 
award unjust. 

(6) An applicant that participates in a 
proceeding primarily on behalf of one or 
more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 


§ 308.173 Prevailing party. «><. 

(a) General rule. An éligible applicant 
who, following an adversary 
adjudication has gained victory on the 
merits in the proceeding is a “prevailing 
party”. An eligible applicant may be a 
“prevailing party” if a settlement of the 


proceeding was effected on terms 
favorable to it or if the proceeding 
against it has been dismissed. In 
appropriate situations an applicant may 
also have prevailed if the outcome of the 
proceeding has substantially vindicated 
the applicant's position on ‘the 
significant substantive matters at issue, 
even though the applicant has not 
totally avoided adverse final action. 

(b) Segregation of costs. When a 
proceeding has presented a number of 
discrete substantive issues, an applicant 
may have prevailed even though all the 
issues were not resolved in its favor. If 
such an applicant is deeméd to have 
prevailed, any award shall be based on 
the fees and expensesincurredin - 
connection with the discrete significant 
substantive issue or issues on which the 
applicant’s position has been upheld. If 
such segregation of costs is not 
practicable, the award may be based on 
a fair proration of those fees and 
expenses incurred in theentire . 
proceeding which would be recoverable 
under § 308.175 if proration were not 
performed, whether separate or prorated 
treatment is appropriate, and the 
appropriate proration percentage, shall 
be determined on the facts of the 
particular case. Attention shall be given 
to the significance and nature of the 
respective issues and their separability 
and interrelationship. 


§ 308.174 Standards for awards. 

A prevailing applicant may receive an 
award for fees and expenses unless the 
position of the FDIC during the. - 


proceeding was substantially justified or . 


special circumstances make the award 
unjust. An award will be reduced or 
denied if the applicant has unduly or 
unreasonably protracted the 
proceedings. Awards for fees and 
expenses incurred before the date on 
which the adversary adjudication was 
initiated are allowable if their 
incurrence was necessary to prepare for 
the proceeding. 

§ 308.175 Measure of awards. 

(a) General rule. Awards will be 
based on rates customarily charged by 
persons engaged in the business of 
acting as attorneys, agents, and expert 
witnesses, even if the services were 
made available without charge or at a 
reduced rate, provided that no award 
under this subpart for the fee of an 
attorney or agent may exceed $75 per 
hour. No award to compensate an expert 
witness may exceed the highest rate at 
which the FDIC pays‘expert witnesses. 


An award may include the reasonable « « 


expenses of the attorney, agent, or 


expert witness as a separate item, if the | 


attorney, agent, or expert witness 
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ordinarily charges clients separately for 
such expenses. 
(b) Determination of reasonableness 


of fees. In determining the 


‘reasonableness of the fee sought for an 


attorney, agent, or expert witness, the 
administrative law judge shall consider 
the following: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or her 
customary fee for like services, or, if he 
or she is an employee of the applicant, 
the fully allocated cost of the services; 

(2) The prevailing rate for similar _ - 
services in the community in which the 
attorney, agent, or expert witness 
ordinarily performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and_- 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) Awards for studies. The 
reasonable cost of any study, analysis, 
test, project, or similar matter prepared 
on behalf of an applicant may be 
awarded to the extent that the charge 
for the service does not exceed the 
prevailing rate payable for similar 
services, and the study or other matter 
was necessary for preparation of the 
applicant's case and not otherwise . 
required by law or sound business or 
financial practice. 


§ 308.176 Application for awards. 

(a) Contents. An application for an 
award of fees and expenses under this 
subpart.shall contain: 

(1) The name of the applicant and an 
identification of the proceeding; 

(2) A showing that the applicant has 
prevailed, and an identification of each 
issue with regard to which the applicant 
believes that the position of the FDIC in 
the proceeding was not substantially 
justified; 

(3) A statement of the amount of fees 
and expenses for which an award is 
sought; 

(4) If the applicant is not an 
individual, a statement of the number of 
its employees on the date the proceeding 
wasinitiated; 

(5) A description of any affiliated 
individuals or entities, as defined in 
§ 308.172(c)(5), or a statement that none 
exist; 

(6) A declaration that the applicant, 
together with any affiliates, had’a net 
worth not more than the ceiling 
established for it by § 308.172(b) as of 


‘the date the proceeding was initiated; 


(7) Any other matters that the. . , 
applicant wishes the FDIC to consider in 
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determining whether and in what 


uthorized officer or attorney of the 
applicant. It shail also contain or be 
accompanied by a written verification 
under oath or under penalty of perjury 
that the information provided in the 
application and supporting documents is 


’ true and correct. 


§ 308.177 Statement of net worth. 

{a) General rule. A statement of net 
worth must be filed with the application 
for an award of fees. The statement 
shall reflect the net worth of the 
applicant and all affiliates of the 


applicant. 

(b) Contents. {1) The statement of net 
worth may be in oe form convenient to 
the applicant which fully discloses all 
the assets and liabilities of the applicant 
and all the assets and liabilities of its 
affiliates, as of the time of the initiation 
of the adjudication. 
Unaudited financial statements are 
acceptable unless the administrative 
law judge or the Board of Directors 
otherwise requires. Financial statements 
or reports to a Federal or State agency, 
prepared before the initiation of the 
adversary adjudication for other 
purposes, and accurate as of a date not 
more than three months prior to the 
initiation of the proceeding, are 
acceptable in establishing net.worth as 
of the time of the initiation of the 
proceeding, unless the administrative 
law judge or the Board of Directors 
otherwise requires. 

(2) in the case of applicants or 
affiliates that are not banks, net worth 
shali be considered for the purposes of 
this subpart to be the excess of total 
assets over total liabilities, as of the 
date the underlying proceeding was 
initiated, except as adjusted under 
§ 308.172(c){2). Assets and liabilities of 
individuals shall include those 
beneficially owned within the meaning 
of the FDIC's rules and regulations. 

(3) If the applicant or any of its 
affiliates is a bank, the portion of the 
statement of net worth which relates to 
the bank shall consist of a copy of the 
bank's last Consolidated Report of 
Condition and Income filed before the 
initiation of the adversary adjudication. 
In all cases the administrative law judge 
or the Board of Directors may call for 
additional information needed to 
establish the applicant's net worth as of 
the initiation of the Except 
as adjusted by additional information 
that was called for under the preceding 
sentence, net worth shall be considered 
for the purposes of this subpart to be the 
total equity capital (or, in the case of 


mutual savings banks, the total s 
accounts) as reported, in conformi 
with applicable instructions and 
guidelines, on the bank's Consolidated 
Report of Condition and Income filed for 
the last reporting date before the 
initiation of the p 

(c) Statement confident. Unless 
otherwise ordered by the Board of 
Directors or required by law, the 
statement of net worth shall be for the 
confidential use of counsel for the FDIC, 
the Board of Directors, and the 
administrative law judge. 


§ 308.178 Statement of fees and 
expenses. 

The application shall be accompanied 
by a statement fully documenting the 
fees and expenses for which an award is 
sought. A separate itemized statement 
shall be submitted for each professional 
firm or individual whose services are 
covered by the application, showing the 
hours spent in work in connection with 
the proceeding by each individual, a 
description of the specific services 
performed, the rate at which each fee 
has been computed, any expenses for 
which reimbursement is sought, the total 
amount claimed, and the total amount 
paid or payable by the applicant or by 
any other person or entity for the 
services performed; The administrative 
law judge or the Board of Directors may 
require the applicant to provide 
vouchers, receipts, or other 
substantiation for any expenses 
claimed. 


§ 308.179 Settlement negotiations. 

If counsel for the FDIC and the 
applicant believe that the issues in.a fee 
application can be settled, they may 
jointly file with the Executive Secretary 
a statement of their intent to negotiate a 
settlement. The filing of this statement 
shall extend the time for filing an 
answer under § 308.171 for an additional 
20 days, and further extensions may be 
granted by the administrative law judge 
upon the joint request of counsel for the 
FDIC and the applicant. 


§ 308.180 Further proceedings. 

(a) General rule. Ordinarily, the 
determination of a recommended award 
will be made by the administrative law 
judge on the basis of the written record. 
However, on request of either the 
applicant or the FDIC, or on his or her 
own initiative, the administrative law 
judge may order further proceedings 
such as an informa! conference, ora! 
argument, additional written 
submissions, or an evidentiary hearing. 
Such further proceedings will be held 
only when for full and fair 
resolution of the issues arising from the 
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application and will be conducted 
promptly and expeditiously. 

(b) Request for further proceedings. A 


the information sought or the issues in 
dispute and shall explain why 
additional proceedings are necessary. 

(c) Hearing. Ordinarily, the 
administrative law judge shall hold an 
oral evidentiary hearing only on 
disputed issues of material fact which 
cannot be adequately resolved through 
written submissions. 


§ 308.181 Recommended decision. 


The administrative law judge shall file 
with the Executive 
recommended decision on the fee 
application not later than 90 days after 
the filing of the application or 30 days 
after the conclusion of the hearing, 
whichever is later. The recommended 
decision shall include written proposed 
findings and conclusions on the 
applicant's eligibility and its status as a 
prevailing party and an explanation of 
the reasons for any difference between 
the amount requested and the amount of 
the recommended award. The 
recommended decision shall also 
include, if at issue, proposed findings on 
whether the FDIC’s position was 
substantially justified, whether the 
applicant unduly protracted the 
proceedings, or whether special 
circumstances make an award t. 
The administrative law judge shall file 
the record of the proceeding on the fee 
application and, at the same time, serve 
upon each party a copy of the 
recommended decision, findings, 
conclusions, and proposed order. 


§ 308.182 Soard of Directors action. 


(a) Exceptions to recommended 
decision. Within 20 days after service of 
the recommended decision, findings, 
conclusions, and proposed order, the 
applicant or counsel for the FDIC may 
file with the Executive Secretary written 
exceptions thereto. A supporting brief 
may also be filed. 

(b) Decision of Board of Directors. 

The Board of Directors shall render its 
decision within 60 days after the matter 
is submitted to it by the Executive 
Secretary. The Executive Secretary shall 
furnish copies of the decision and order 
of the Board of Directors to the parties. 
Judicial review of the decision and order 
may be obtained as provided in 5 U.S.C. 
504(c}){(2). 


§ 308.183 Payment of awards. 


An applicant seeking payment of an 
award made by the Board of Directors 
shall submit to the executive Secretary a 
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statement that the applicant will not 
seek judicial review of the decision and 
order or that the time for seeking further 
review has passed and no further review 
has been sought. The FDIC will pay the 
amount awarded within 30 days after 
receiving the applicant's statement, 
unless judicial review of the award or of 
the underiying decision of the adversary 
adjudication has been sought by the 
applicant or any other party to the 
proceeding. 

Dated: June 5, 1991. 
Hoyle L. Robinson, 
Executive Secretary. 


DEPARTMENT OF TREASURY 
Office of Thrift Supervision 


12 CFR Parts 508, 509, 512 AND 513 
List of Subjects 
12 CFR Part 508 


Administrative practice and 
procedure, Crime, Savings associations. 


12 CFR Part 509 


Administrative practice and 
procedure, Penalties.. 


12 CFR Part 512 


Administrative practice and 
procedure, Investigations. 


12 CFR Part 513 


Accountants, Administrative practice 
and procedure, Lawyers. 


Authority and Issuance 


For the reasons set forth in the 
common preamble, Parts 508, 509, 512, 
and 513-of subchapter A of chapter V of 
title 12 of the Code of Federal 
Regulations are amended as set forth 
below: 


PART 509—RULES OF PRACTICE AND 
PROCEDURE IN ADJUDICATORY 
PROCEEDINGS 


1. The authority citation for part 509 
continues to read as follows: 


Authority: Sec. 556, 80 Stat. 386, as 
amended (5 U.S.C. 556); sec. 5, 48 Stat. 132, as 
amended (12 U.S.C. 1464); sec. 9, as added by 
sec. 301, 103 Stat. 316 (12 U.S.C. 1467); sec. 10, 
as added by sec. 301, 103 Stat. 318 (12 U.S.C. 
1467a); sec. 3, 64 Stat. 873, as amended by 
sec. 204, 103 Stat. 190 (12 U.S.C. 1813); sec. 12, 
48 Stat. 892, as amended (15 U.S.C. 781). 


2. Subpart A is revised to read as set 
forth at the end of the common 
preamble. 


Subpart A—Uniform Rules of Practice and 
Procedure 


Sec. 

509.1 
509.2 
509.3 


Rules of construction. 

Definitions. 

509.4 Authority of Agency Head. 

509.5 Authority of the administrative law 
judge. 

509.6 Appearance and practice in 
adjudicatory proceedings. 

509.7 Good faith certification. 

509.8 Conflicts of interest. 

509.9 Ex parte communications. 

509.10 Filing of papers. 

509.11 Service of papers. 

509.12. Construction of time limits. 

509:13 Change of time limits. 

509.14 Witness fees and expenses. 

509.15 . Opportunity for informal settlement. 

509.16 Agency's right to conduct 
examination. 

509.17 Collateral attacks on adjudicatory 
proceeding. 

509.18 Commencement of proceeding and 
contents of notice. 

509.19 Answer. 

509.20 Amended pleadings. 

509.21 Failure to appear. 

509.22 Consolidation and severance of 
actions. 

509.23 Motions. 

509.24 Scope of document discovery. 

509.25 Request for document discovery from 
parties. 

509.26 Document subpoenas to nonparties. 

509.27 Deposition of witness unavailable for 
hearing. 

509.28 Interlocutory review. 

509.29 Summary disposition. 

509.30 Partial summary disposition. 

509.31 Scheduling and prehearing 
conferences. 

509.32 Prehearing submissions. 

509.33 Public hearings. 

509.34 Hearing subpoenas. 

509.35 Conduct of hearings. 

509.36 Evidence. 

509.37 Proposed findings and conclusions. 

509.38 Recommended decision and filing of 
record. 

509.39 Exceptions to recommended 
decision. 

509.40 Review by Agency Head. 

509.41. Stays pending judicial review. 

3. Subpart B is revised to read as 
follows: 


Subpart B—Local Rules 

509.100 Scope. 

509.101. Appointment of Office of Financial 
Institution Adjudication. 

509.102 Discovery. 

509.103 Civil money penalties. 

509.104 Additional procedures. 


§ 509.100 Scope. 

The rules and procedures in this 
subpart B shall apply to those . 
proceedings covered by subpart A of 
this part. In addition, subpart A of this 
part and this subpart shall appl 
adjudicatory proceedings for Thich 
hearings on the record are provided for 
by the following statutory provisions: 
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(a) Proceedings under section 
10(a)(2)(D) of the HOLA (12 U.S.C. 
1467a(a)(2)(D)) to determine whether 
any person directly or indirectly 
exercises a controlling influence over 
the management or policies of a savings 
association or any other company; 

(b) Proceedings under section 
10(g)(5){A) of the HOLA (12 U.S.C. 
1467a(g)(5)(A)) to determine whether to 
terminate certain activities by savings 
and loan holding companies or to 
terminate ownership or control of a non- 
insured savings and loan holding 
company subsidiary; and 

(c) Proceedings under section 15(c)(4) 
of the Securities and Exchange Act of 
1934 (15 U.S.C. 78o(c)(4)) (“Exchange 
Act”) to determine whether any 
association or person subject to the 
jurisdiction of the Agency pursuant to 
section 12{i} of the Exchange Act (15 
U.S.C. 78/{i)) has failed to comply with 
the provisions of sections 12, 13, 14(a), 
14(c), 14(d) or 14(f) of the Exchange Act. 


§ 509.101 Appointment of Office of 
Financial Institution Adjudication. 


Unless otherwise directed by the 
Agency, all hearings under subpart A of 
this part and this subpart shall be 
conducted by administrative law judges 
under the direction of the Office of 
Financial Institution Adjudication. 


§ 509.102 Discovery. 


(a) In general. A party may take the 
deposition of an expert, or of a person, 
including another party, who has direct 
knowledge of matters that are non- 
privileged, relevant and material to the 
proceeding. The deposition of experts 
shall be limited to those experts who are 
expected to testify at the hearing. 

(b) Notice. A party desiring to take a 
deposition shall give reasonable notice 
in writing to the deponent and to every 
other party to the proceeding. The notice 
must state the time and place for taking 
the deposition and the name and 


~ address of the person to be deposed. 


(c) Time limits. A party may take 
depositions at any time after the 
commencement of the proceeding, but 
no later than ten days before the 
scheduled hearing date, except with 
permission of the administrative law 
judge for good cause shown. 

(d) Conduct of the deposition. The 
witness must be duly sworn, and each 
party shall have the right to examine the 
witness with respect to all non- 
privileged, relevant and material matters 
of which the witness has factual, direct 
and personal knowledge. Objections to 
questions or exhibits shall be in short 
form, stating the grounds for objection. 
Failure to object to questions or exhibits 
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is not a waiver except where the 
grounds for the objection might have 
been avoided if the objection had been 
timely presented. The court reporter 
shall transcribe or otherwise record the 
witness's testimony, as agreed among 
the parties. 

(e) Protective orders. At any time 
after notice of a deposition has been 
given, a party may file a motion for the 
issuance of a protective order. Such 
protective order may prohibit; terminate, 
or limit the scope or manner of the 
taking of a deposition. The 
administrative law judge shall grant 
such protective order upon a showing of 
sufficient grounds, including that the 
deposition: 

(1) Is unreasonable, oppressive, 
excessive in scope, or unduly 
burdensome; 

(2) Involves privileged, investigative, 
trial preparation, irrelevant or 
immaterial matters; or 

(3) Is being conducted in bad faith or 
in such manner as to unreasonably 
annoy, embarrass, or oppress the 
deponent. 

(f) Fees. Deposition witnesses; 
including expert witnesses, shall be paid 
the same expenses in the same manner 
as are paid witnesses in the district 
courts of the United States in 
proceedings in which the United States 
Government is a party. Expenses in 
accordance with this paragraph shall be 
paid by the party seeking to take the 
deposition. 

(g) Deposition subpoenas—{1) 
Issuance. At the request of a party, the 
administrative law judge shall issue a 
subpoena requiring the attendance of a 
witness at a deposition. The attendance 
of a witness may be required from any 
place in any state or territory that is 
subject to the jurisdiction of the United 
States or as otherwise permitted by law. 

(2) Service. The party requesting the 
subpoena shall serve it on the person 
named therein, or on that person's 
counsel, by personal service, certified 
mail, or overnight delivery service. The 
party serving the subpoena shall file 
proof of service with the administrative 
law judge. 

(3) Motion to quash. A person named 
in the subpoena or a party may file a 
motion to quash or modify the 
subpoena. A statement of the reasons 
for the motion must accompany it and a 
copy of the motion must be served on 
the party that requested the subpoena. 
The motion must be made prior to the 
time for compliance specified in the 
subpoena and not more than ten days 
after the date of service of the subpoena, 
or if the subpoena is served within 15 
days of the hearing, within five days ~ 
after the date of service. 


(4) Enforcement of deposition 
subpoena. Enforcement of a deposition 
subpoena shall be in accordance with 
the procedures of § 509.27(d). 


§ 509.103 Civil money penalties. 

(a). Jn general. Notwithstanding the 
use of the term “penalty,” civil money 
penalties assessed pursuant to subpart 
A of this part or this‘subpart B are 
remedial and not punitive in nature. 

(b) Assessment. In the event of — 
consent, or if upon the record developed 
at the hearing the Agency finds that any 
of the grounds specified in the notice 
issued pursuant to § 509.18 have been 
established, the Agency may serve an 
order of assessment of civil money 
penalty upon the party concerned. The 
assessment order shall be effective 
immediately upon service or upon such 
other date as may be specified therein 
and shall remain effective and 
enforceable until it is stayed, modified, 
terminated, or set aside by the Agency 
or by a reviewing court. 

(c) Payment. (1) Civil penalties 
assessed pursuant to subpart A of this 
part and this subpart B are payable and 
to be collected within 60.days after the 
issuance of the notice of assessment, 
unless the Agency fixes a different time 
for payment where it determines that 
the purpose of the civil money penalty 
would be better served thereby; 
however, if a party has made a timely 
request for a hearing to challenge the 
assessment of the penalty, the party 
may not be required to pay such penalty 
until the Agency has issued a final order 
of assessment following the hearing. In 
such instances, the penalty shall be paid 
within 60 days of service of such order 
unless the Agency fixes a different time 
for payment. Notwithstanding the 
foregoing, the Agency may seek to 
attach the party’s assets to secure. 
payment of the potential civil money 
penalty or other obligation in advance of 
the hearing in accordance with section 
8(i)(4) of the FDIA (12 U.S.C. 1818(i)(4)). 

(2) Checks in payment of civil 
penalties shall be made payable to the 
Treasurer of the United States and sent 
to the Controller's Division of the 
Agency. Upon receipt, the Office shall 
forward the check to the Treasury of the 
United States. 

(d) Relevant considerations. In 
determining the amount of the penalty to 
be assessed in any proceeding under 
subpart A or this subpart, the Agency 
shall consider the financial strength and 
good faith of the party against whom the 
penalty is assessed, the gravity of the 
violation, any previous violations, and 
such other matters as justice may 
require. 


§ 509.104 Additional procedures. 

(a) Replies to exceptions. Replies to 
written exceptions.to the administrative 
law judge’s recommended decision, 
findings, conclusions or proposed order 
pursuant to § 509.39 shall be filed within 
10 days of the date-such written 
exceptions were required to be filed. 

(b) Motions. All motions shall be filed 
with the administrative law judge; 
provided however, once the 
administrative law judge has certified 
the record to the Agency pursuant 
§ 509.39, all motions must be filed with 
the Agency within the 10 day period 
allowed for the filing of replies to 
exceptions. Responses to such motions 
timely filed before the Agency Head, 
other than motions for oral argument 
before the Agency Head, shall be 
allowed pursuant to the procedures at 
§ 509.23(d). No response is required for 
the Agency Head to make a 
determination on a motion for oral 
argument. 

(c) Authority of administrative law 
judge. In addition to the powers listed in 
§ 509.5, the administrative law judge 
shall have the authority to deny any 
dispositive motion and shall follow the 
procedures set forth for motions for 
summary disposition at § 509.29 and 
partial summary disposition at § 509.30 
in making determinations on such 
motions. 

(d) Notification of submission of 
proceeding to Agency Head. Upon the 
expiration of the time for filing any 
exceptions, any replies to such 
exceptions or any motions and any 
ruling thereon, and after receipt of 
certified record, the Agency shall notify 
the parties within ten days of the 
submission of the proceeding to the 
Agency Head for final determination. 

(e) Extensions of time for final 
determination. The Director may, sua 
sponte, extend the time for final 
determination by signing an order of 
extension of time within the 90 day time 
period and notifying the parties of such 
extension thereafter. 

(f) Service upon the Agency. Service 
of any document upon the Agency shall 
be made by filing with the individuals 
and/or offices designated by the Agency 
in its Notice issued pursuant to 
§ 509.46(d) or the notification in 
paragraph (d) of this section or such 
other means reasonably suited to 
provide notice of the person and/or 
office designated to receive filings. 

(g) Presence of electronic media. 
Notwithstanding the authority of the 
administrative law judge to set the time, 
place and manner of hearings, including 
the presence of the media and general 
public, the decision as to the presence of 





with the determination. 


PART 508—{ AMENDED] 


4. The citation for part 508 
continues to read as follows: 
: Sec. 5, 48 Stat. 132, as amended 
(12 U.S.C. 1464]; sec. 2, 64 Stat. 879, as 
amended (12 U.S.C. 1818}. 


$508.7 [Amended}_ 
5. Section 508.7{a) is amended by 
adding “509.5” in place of “508.4”. 


§ 508.13 [Amended} 

6. Section 508.13({b} is amended by 
adding "509.39" in place of “508.27{b)". 
§ 508.14 [Amended] 

7. Section 508.14 is amended by 
revising “509.9, 508.10, 509.11, 509.12, 
and” to read “509.10, 509.11, and 509.12”. 


PART 512—[AMENDED] 


8. The authority citation for part 512 
continues to read as follows: 


Authority: Sec. 3, as added by sec. 301, 103 
Stat. 278 (12 U.S.C. 1462a); sec. 4, aa added by 
sec. 301, 103 Stat. 280 (22 U.S.C. 1463); sec. 5, 
48 Stat. 132, as amended (22 U.S.C. 1464}; sec. 
9, as added by sec. 301, 103 Stat. 316 (12 
U.S.C. 1467}; sec. 20, as added by sec. 301, 103 
Stat. 318 (12 U.S.C. 1467a); sec. 3, 64 Stat. 873, 
as amended by sec. 204, 103 Stat. 190 (12 
U.S.C. 1813}, sec. 12, 48 Stat. 892, as amended 
(15 U.S.C. 781). 


§ 512.7 [Amended} 

9. Section 512.7(b) is amended by 
adding “Chief Counsel or his designee” 
in place of “Director or any Deputy 
Director of Enforcement” and “Director 
or the Deputy Director”, each place they 
appear. 


PART 513—{ AMENDED] 


10. The authority citation for part 513 
continues to read as follows: 


Authority: Sec. 3, as added by sec. 302, 103 
Stat. 278 (12 U.S.C. 1462a); sec. 4, as added by 
sec. 301, 103 Stat. 280 (12 U.S.C. 1463); sec. 5, 
48 Stat. 132, as amended (12 U.S.C. 1464}; sec. 
12, sec. 3, 64 Stat. 873, as amended by sec. 
204, 103 Stat. 190 (12 U.S.C. 1813}; 48 Stat. 892, 
as amended (15 U.S.C. 781). 


§ 513.1 [Amended} 
11. Section 513.1 is amended in the 


last sent “509. 1)" in 
ee 


§513.5 [Amended) 
ee 


List of Subjects in 12 CFR Part 747 


Administrative practice and 
procedure, Bank deposit insurance, 
Claims, Credit unions, Equal Access to 
Justice, Hearing procedures, 
Investigations, Lawyers, Penalties. 
Authority and Issuance 


For the reasons set forth in the 
common preamble, part 747 of chapter 
VII of title 12 of the Code of Federal 
Regulations is proposed to be amended 
as set forth below: 


PART 747—ADMINISTRATIVE 
ACTIONS, ADJUDICATIVE HEARINGS, 
RULES OF PRACTICE AND 
PROCEDURE, AND INVESTIGATIONS 


1. The authority citation for part 747 is 
revised to read as follows: 


Authority: 12 U.S.C. 1766, 12 U.S.C. 1786, 12 
U.S.C. 1784, 12 U.S.C. 1787. 


2. Subpart A is revised to read as set 
forth at the end of the common 
preamble. 


Subpart A—Uniform Rules of Practice and 
Procedure 


Sec. 

747.1 Scope. 

747.2 Rules of construction. 

747.3 Definitions. 

7474 Authority of Agency Head. 

7475 Authority of the administrative law 


judge. 
747.6 Appearance and practice in 
adjudicatory 
7477 Good faith certification. 
747.8 . Conflicts of interest. 
747.9 Ex parte communications. 
747.10 Filing of papers. 
747.11 Service of papers. 
747.12 Construction of time limits. 
747.13 i i 
747.14 
747.15 
747.16 


examination. 
747.17 Collateral attacks on adjudicatory 


747.18 Commencement of proceeding and 
contents of notice. 

747.19 Answer. 

747.20 Amended pleadings. 

747.21 Failure to appear.  ~ 
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electronic media shall be reserved to the 


Sec. 
747.22 Consolidation and severance of 
actions. 


747.23 Notions. 


disposition. 

747.30 Partial summary disposition. 
747.31 Scheduling and prehearing 

conferences. 
747.32 
747.33 
747.34 
747.35 
747.36 
747.37 
747.38 Recommended decision and filing of 

record. 
747.39 Exceptions to recommended 

decision. 
74740 Review by Agency Head. 
747.41 Stays pending judicial review. 

3. Section 747.01 (Scope) is 

redesignated as § 747.0 and revised to 
read as follows: 


$7478 Scope of part 747. 
(a} This part describes the various 


(“NCUA Board”}, the grounds for those 
actions and proceedings, and the 
procedures used in formal and informal 
hearings related to each available 
action. As mandated by section 916 of 
the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
this part incorporates uniform rules of 
practice and procedure governing formal 
adjudications generally, as well as 
proceedings involving cease-and-desist 
actions, assessment of civil money 
penalties, and removal, prohibition and 
suspension actions. In addition, the 
Uniform Rules are incorporated in other 
subparts of this part which provide for 
formal adjudications. The 
administrative actions and proceedings 
described herein, as well as the grounds 
and hearing procedures for each, are 
controlled by sections 120{b} (except 
where the Federal credit union is closed 
due to insolvency}, 202{a}(3}, 206, and 
304{c)(3] of the FCUA. Should any 
provision of this part be inconsistent 
with these or any other provisions of the 
FCUA, as amended, the FCUA shall 


well as judicial review thereof, shall be 
as prescribed under the FCUA (22 U.S.C. 
1751 et seq.) and the Administrative 
Procedure Act (5 U.S.C. 500 et seq.). 
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(b) As used in this part, the term 
insured credit union means any Federal 
credit union or any state chartered 
credit union insured under subchapter II 
of the FCUA unless the context 
indicates otherwise. 

4. Subparis B through G, I, and J are 
revised and subpart H is amended by 
revising the subpart heading and adding 
bf 747.701 through 747.703 to read as 

ollows: 


Subpart B—Local Rules of Practice and 

Procedure [Reserved] 

Subpart C—Local Rules and Procedures 

Applicable to Proceedings for the 

involuntary Termination of insured Status 

747.201 Scope. 

747.202 Grounds for termination of 
insurance. 

747.203 Notice of 

747.204 Notice of intention to terminate 
insured status. 

747.205 Order terminating insured status. 

747.206 Consent to termination of insured 
status. ’ 

747.207 Notice of termination of insured 


status. 
747.208. Duties after termination. 


747.302 Rules of practice; remainder of 
board of directors. 

747.303 Notice of suspension or prohibition. 

747.304 Removal or permanent prohibition. 

747.305 Effectiveness of suspension or 
removal until completion of hearing. 

747.306 Notice of opportunity for hearing. 

747.307 Hearing. 

747.308 ‘Waiver of hearing; failure to request 
hearing or review based on written 
submissions; failure to appear. 

747.309 Decision of the NCUA Board. 

747.310 Reconsideration by the NCUA 


747.311 Relevant considerations. 


Proceedings 

Suspension or Revocation of Charters and 

to Involuntary Liquidations 

747.401 Scope. 

747.402 Grounds for suspension or 
revocation of charter and for involuntary 
liquidation. 

747.403 Notice of intent to suspend or 
revoke charter; notice of suspension. 

747.404 Notice of hearing. 

747.405 Issuance of order. . 

747.406 Cancellation of charter. 


Subpart F—Local Rules and Procedures 


Access To Justice Act in NCUA Board 
Adjudications 


747.601 Purpose and scope. 


747.602 
747.603 
747.604 
747.605 
747.606 
747.607 
747.608 

e 
747.609 


Eligibility of applicants. 
Prevailing party. 

Standards for award. 
Allowable fees and expenses. 
Contents of application. 


Statement of net worth. 
Documentation of fees and 


xpenses. 

Filing and service of applications. 
747.610 Answer to application. 
747.611 Comments by other parties. 
747.612 Settlement. 
747.613 Further proceedings. 
747.614 Recommended decision. 
747.615 Decision of the NCUA Board. 
747.616 Payment of award. 


Subpart H—Locai Rules and Procedures 

Applicable to Investigations 

747.701 Applicability. 

747.702 Information obtained in 
investigations. 

747.703 Authority to conduct investigations. 


Subpart I—Local Rules Applicable to 

Formal Investigative Proceedings 

747.801 Applicability. 

747.802 Non-public formal investigative 
proceedings. 

747.803 Subpoenas. 

747.804 Oath; false statements. 

747.805 Self-incrimination; immunity. 

747.806 Transcripts. 

747.807 Rights of witnesses. 

Subpart J—Local Procedures and 

Standards Applicable to a Notice of Change 

in Senior Executive Officers, Directors or 

Members Pursuant to Section 

212 of the FCUA 

747.901 Scope. 

747.902 Grounds for disapproval of notice. 

747.903 Procedures where notice of 
disapproval issued; reconsideration. 

747.904 Appeal. 

747.905 Judicial review. 


Subpart B—Local Rules of Practice 
and Procedure [Reserved] 


Subpart C—Local Rules and 
Procedures Applicable to Proceedings 
for the Involuntary Termination of 
Insured Status 


§ 747.201 Scope. 


Under the authority of section 206(b) 
of the FCUA, the NCUA Board may 
terminate the insured status of an 
insured credit union upon the grounds 
set forth therein and enumerated in 
§ 747.202. The procedure for terminating 
the insured status of an insured credit 
union as therein prescribed will be 
followed and hearings required 
thereunder will be conducted in 
accordance with the rules and 
procedures set forth in this subpart and 
subpart A of this part. To the extent any 
rule or procedure of subpart A of this 
part is inconsistent with a rule or 
procedure prescribed in this subpart C, 
subpart C shall control. 


27853 
§ 747.202 Grounds for termination of 
insurance. 


The NCUA Board may institute 
i) to terminate the insured 
status of an insured credit union 
whenever it determines that an insured 
credit union— 

(1) is engaging or has engaged in 
unsafe or unsound practices in 
conducting its business; 

(2) is in unsafe or unsound condition 
to continue as an insured credit union; 
or 

(3) is violating or has violated any 
applicable law, rule, regulation, order, 
written condition imposed by the NCUA 
Board in response to any application or 
request of the credit union, or any 
written agreement entered into with the 
NCUA Board. 


§ 747.203 Notice of charges. 


(a) Whenever the NCUA Board 
determines that grounds for termination 
of insured status exists, it will, for the 
purpose of securing correction of errant 
or illegal conditions, serve a notice of 
charges upon the concerned credit 
union. This notice will contain a 
statement describing the unsafe or 
unsound practices, condition or the 
relevant violations. 

(b) In the case of an insured State- 
chartered credit union, the NCUA Board 
shall send a copy of the Notice of 
Charges to the appropriate State 
authority, if any, having supervision 
over the credit union. 


§ 747.204 Notice of intention to terminate 
insured status. 


Unless correction of the practices, 
condition, or violations set forth in the 
Notice of Charges is made within 120 
days after service of such statement, or 
within a shorter period of not less than 
20 days after such service as the NCUA 
Board may require in any case where it 
determines that the insurance risk with 
respect to such credit union could be 
unduly jeopardized by further delay or 
as the appropriate State supervisory 
authority shall require in the case of an 
insured State-chartered credit union, the 
Board, if it determines to proceed 
further, shall give to the credit union not 
less than 30 days’ written notice of its 
intent to terminate the status of the 
credit union as an insured credit union. 
The notice shall contain a statement of 
the facts constituting the alleged unsafe 
or unsound practices or conditions or 
violations on.which a hearing will be 
held. Such hearing shall commence not 
earlier than 30 days nor later than 60 
days after the date of service of such 
notice upon the credit union, unless an 
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earlier or later date is set by the NCUA 
Board at the request of the credit union. 


§ 747.205 Order terminating insured 
status. 


If, upon the record of the hearing held 
pursuant to § 747.204, the NCUA Board 
finds that any unsafe or unsound 
practice or condition or violation 
specified in the notice has been 
established and has not been corrected 
within the time prescribed under 
§ 747.204, the NCUA Board may issue 
and serve upon the credit union an order 
terminating its status as an insured 
credit union on a date subsequent to the 
date of such finding and subsequent to 
the expiration of the time specified in 
the Notice. 

§ 747.206 Consent to termination of 
insured status. 

Unless the credit union appears at the 
hearing designated in the notice of 
hearing by a duly authorized 
representative, it will be deemed to have 
consented to the termination of its 
status as an insured credit union. In the 
event the credit union fails to so appear 
at such hearing, the administrative law 
judge shalt forthwith report the matter to 
the NCUA Board and the NCUA Board 
may thereupon issue an order 
terminating the credit union's insured 
status. 


§ 747.207 Notice of termination of insured 
status. 

Prior to the effective date of the 
termination of the insured status of an 
insured credit union under section 
206{b) of the FCUA and at such time as 
the Board shall specify, the credit union 
shall mail to each member at his or her 
last address of record on the books of 
the credit union, and publish in not less 
than two issues of a local newspaper of 
general circulation, notices of the 
termination of its insured status, and the 
credit union shall furnish the NCUA 
Board with proof of publication of such 
notice. The notice shall be as follows: 
Notice 
(Date) 

1. The status of the __.....__ as 
insured credit suibdes undid Wad poobahnas of 
the Federal Credit Union Act, will terminate 
as of the close of business on the __ day of 


~ 2. Any deposits made by you after that 

date, either new deposits or additions to 
existing accounts, will not be insured by the 
National Credit Union Administration, 

3. Accounts in the credit union on the ___ 
day of —— up to a maximum of 
$100,000 for each member, will’continue to be 
’ insured, as provided by the Federal Credit 
Union Act, for one (1) year after the close of 
business on the ____ day of 
Provided, however, that any 


. 
—~* 


withdrawals after the close of business. on. . 
the day of ; will reduce the 


——s 


“insurance coverage by the amount of such 


withdrawals. 


(Name of Credit Union) 
(Address) 


§ 747.208 Duties after termination. 

(a) After the termination of the 
insured status of any credit union under 
section 206{b) of the FCUA, insurance of 
its member accounts to the extent they 
were insured on the effective date of 
such termination, less any amounts 
thereafter withdrawn which reduce the 
accounts below the amount covered by 
insurance on the effective date of such 
termination, shal} continue for'a period 
of one year, but no shares issued by the 
credit union or deposits made after the 
date of such termination shall be 
insured by the NCUA Board. 

(b) The credit union shall continue to 
pay premiums to the NCUA Board — 
during such period and the Board shall 
have the right to examine the credit 
union from time to time during the 
period. The credit union shall, in all 
other respects, be subject to the duties 
and obligations of an insured credit 
union during the one year period. If the 
credit union is closed for liquidation 
within this period, the Board shall have 
the same powers and rights with respect 
to such credit union as in the case of an 
insured credit union. 


The rules and procedures set forth in 
this subpart are applicable to informal 
proceedings conducted by the NCUA 
Board, or a Presiding Officer designated ~ 
by the Board, pursuant to section 206fi) 
of the FCUA to suspend, remove, and/or 
prohibit from office or from further 
participation any institution-affiliated 
party of an insured credit union when 
such a party is charged in, or convicted 
as a result of, or enters a pretrial 
diversion or other similar p asa 
result of, any state, Federal or territorial 
information or indictment or complaint, 
with the commission of or participation 
in a crime involving dishonesty or 
breach of trust, which crime is 
punishable by imprisonment for a term 
exceeding one year under state or 
Federal law. Subpart A of this part does 
not apply to proceedings under this 
subpart. 


§ 747.302 Rules of practice; remainder of 
board of directors. 


Except as otherwise specifically 
provided in this subpart, the following 


provisions shall apply to proceedings 
conducted under this subpart: 

ecgbacsanemameierions 
appearance. person : 
member in good standing of the bar of 
the highest court of any State, ; 
possession, territory, Commonwealth, or 
the District of Colunbia may represent 
others before the NCUA Board or 
Presiding Officer designated by the 
NCUA Board upon filing with the NCUA 
Board a written declaration that he or 
she is currently qualified as provided by 
this paragraph, and is authorized to 
represent the particular party on whose 
behalf he acts. Any other person 
desiring to appear before or transact 
business with the NCUA Board in a 
representative capacity may be required 
to file with the NCUA Board a power of 
attorney showing his or her authority to 
act in such capacity, and he or she may 
be required to show to the satisfaction 
of the NCUA Board that he or she has 
the requisite qualifications. Attorneys 
and representatives of partiesto 
proceedings shall file a written notice of 
appearance with the NCUA Board or 
with the Presiding Officer designated by 
the NCUA Board. 

(2) Summary suspension. 
Contemptuous conduct by any person at 

before the NCUA Board or 
at the hearing before a Presiding Officer 
shall be grounds. for exclusion therefrom 
and suspension for the duration of the 
argument or 

(b}{1) Notice of hearing. Whenever a 
hearing within the scope of this subpart 
is ordered by the NCUA Board, a notice 
of hearing shall be given by the NCUA 
Board to the party afforded the hearing 
and to any appropriate state supervisory 
authority. The notice shall state the 
time, place, and nature of the hearing 
and the legal authority and jurisdiction 
under which the hearing is to be held, 
and shall contain a statement of the 
matters of fact or law constituting the 
grounds for the hearing. It shall be 
delivered by personal service, by 
registered or certified mail to the last 
known address, or by other appropriate 
means, not later than 30 nor earlier than 
60 days before the hearing. 

(2) Party. The term “party” means a 
person or agency named or admitted as 
a party, or any person or agency who 
has filed a written request and is 
entitled as of right to be admitted as a 
party; but a person or agency may be 
admitted for a limited purpose. 

(c}{1) Computation of time..In 
computing any period of time 
or allowed by this subpart, the date of 
the act, event or default from which the 
designated period of time begins to run 
is not-to be included. The last day so 
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computed 

a Saturday, Sunday or a iaiey in 
the District of Columbia, in which 

the period shall run until the end of ia: 
next day which is neither a Saturday, 
Sunday, nor such legal holiday, 
Intermediate Saturdays, Sundays, and 
legal holidays shall be included in the 
computation unless the time within 
which the act is to be performed is ten 
days or less in which event Saturdays, 
Sundays, and legal holidays shall not be 
included. 


(2) Service by mail. Whenever any 
party has the right or is required to do 
some act or take some proceeding, 
within a period of time prescribed in this 
subpart, after the service upon him of 
any document or other paper of any 
kind, and such service is made by mail, 
three days shall be added to the 
prescribed period from the date when 
the matter served is deposited in the 
U.S. mail. 

(d} Nonpublication of submissions. 
Unless and until! otherwise ordered by 
the NCUA Board, the notice of hearing, 
the transcript, written materials 
submitted during the hearing, the 
Presiding Officer's recommendation to 
the NCUA Board and any other papers 
filed in connection with a hearing under 
this subpart, shall not be made public, 
and shall be for the confidential use 
only of the NCUA Board, the Presiding 
Officer, the parties and appropriate 

authorities, 

-- {e) Remainder of board of directors. 
(1) If at any time, because of the 
suspension of one or more directors 
pursuant to this subpart, there shall be 
on the board of directors of an insured 
credit union less than a quorum of 
directors not so suspended, all powers 
and functions vested in or exercisable 
by such board shall vest in and be 
exercisable by the director or directors 
on the board not so suspended, until 
such time as there shall be a quorum on 
the board of directors. 

(2) In the event all of the directors of 


temporarily as directors in their place 
pending the termination of such 
suspensions, or until such time as those 
who have been d cease to be 
directors of the credit union and their 
respective successors have been elected 
by the members at an annual or special 
meeting and have taken office. 

(3) Directors appointed temporarily by 
the NCUA Board pursuant to paragraph 
(e)(2) of this section, shall, within 30 
days following their appointment, call a 
special meeting for the of new 
directors, unless such 30-day 


(i) the regular annual meeting is 
convened; or 
(ii) the suspensions gi 


appointment of 
terminated. 


rise to the 
tors are 


§ 747.303 Notice of suspension or 
prohibition. 
Whenever an institution-affiliated 


party of an insured credit union is 


charged in any state, Federal or 
territorial information or indictment or 
complaint with the commission of or 
participation in a crime involving 
dishonesty or breach of trust, which 
crime is punishable by imprisonment for 
a term exceeding one year under state 
or Federal law, the NCUA Board may, if 
continued service or participation by the 
concerned party may pose a threat to 
the interests of the credit union's 
members or may threaten to impair 
public confidence in the credit union, by 
written notice served upon such party, 
suspend him or her from office, or 
prohibit him or her from further 
participation in any manner in the 
affairs of the credit union, or both. A 
copy of the notice of suspension or 
prohibition shall also be served upon the 
credit union. This suspension or 
prohibition shall remain in effect until 
such information, indictment, or 
complaint is finally disposed of, or until 
such suspension or prohibition is 


- terminated by the NCUA Board. 


§ 747.304 Removal or permanent 
prohibition. 


In the event that a judgment of 
conviction or an agreement to enter a 
pretrial diversion or other similar 
program is entered against the 
institution-affiliated party, and at such 
time as the judgment, if any, is not 
subject to further appellate review, the 
NCUA Board may, if continued service 
or participation by such party may pose 
a threat to the interests of the credit 
union’s members or may threaten to 
impair public confidence in the credit 
union, issue and serve upon the 
individual! an order removing him or her 
from office or prohibiting him or her 
from further participation in any manner 
in the conduct of the affairs of the credit 
union except with the consent of the 
NCUA Board. A copy of such order will 
also be served upon such credit union. A 


proceedings, pursuant 
of section 206(g) of the FCUA and 
eee eee 
director, committee member, officer, or 
other person from office or to prohibit 
his or her further participation in the 
affairs of the credit union. 


§ 747.305 Effectiveness of suspension or 
removal until completion of hearing. 

Any notice of suspension or 
prohibition jooned under $ 747.300 end 
any order of removal or prohibition 
issued under § 747.304 will be effective 
upon service on the concerned party and 
until the completion of any hearing or 
appeal authorized under section 206fi) of - 
the FCUA and this subpart, unless such 
notice of suspension or order of removal 
is terminated by the NCUA Board. 


§ 747.306 Notice of opportunity for 
hearing. 


a) Any notice of suspension or 
prohibition issued pursuant to § 747.303, 
and any order of removal or prohibition 
issued pursuant to § 747.404, shall be 
accompanied by a further notice to the 
concerned individual that he or she may, 
within 30 days of service of such notice, 
request in writing an informal hearing at 
which he or she may present evidence 
and argument that his or her continued 
service to or participation in the conduct 
of the affairs of the credit union does 
not, or is not likely to, pose a threat to 
the interests of the credit union's 
members or threaten to impair 
confidence in the credit union. Any 
notice of the opportunity for such a 
hearing shall be accompanied by a 
description of the hearing procedure and 
the criteria to be considered. 


(b) A request for a hearing filed 
pursuant to paragraph (a) of this section 
shall state with particularity the relief 
desired, the grounds therefor, and shall 
include, when available, supporting 
evidence. The request and supporting 
evidence shall be filed in writing with 
the Secretary of the Board, National 
Credit Union Administration, 
Washington, DC 20456. 


§ 747.307 Hearing. 


{a} Upon receipt of a request for a 
hearing which complies with § 747.306, 
the NCUA Board will order an informal 
hearing te commence within the 
following 30 days in Washington, DC, or 
ut reenenen eaten eee 
designates, before a Presiding Officer 
designated by the NCUA Board to 
conduct the hearing, At the request of 
the concerned party, the NCUA Board 
may order the hearing to commence at a 
time more than 30 days after the receipt 
of the request for such hearing. 

(b} The notice of hearing shall be 
served by the NCUA Board upon the 

party or parties afforded the hearing and 
Shall set forth the time and place of the 
hearing and the narre and address of the 
Presiding Officer. 
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(c) The subject individual may appear 
at the hearing personally, through 
counsel, or personally with counsel. The 
individual shall have the right to 
introduce relevant.and material written 
materials (or, at the discretion of the 
NCUA Board, oral testimony), and to 
present an oral argument before the 
Presiding Officer. A member of the 
enforcement staff of the Office of 
General Counsel of the NCUA may 
attend the hearing and may participate 
as a party. Neither the formal rules of 
evidence nor the adjudicative 
procedures of the Administrative 
Procedure Act (5 U.S.C. 554-557), nor 
Subpart.A of this part shall apply to the 
hearing. The proceedings shall be 
recorded and a transcript furnished to 
the individual upon request and after the 
payment of the cost thereof. The NCUA 
Board shall have the discretion to permit 
the presentation of witnesses, within 
specified time limits, so long as a list of 
such witnesses is furnished to the 
Presiding Officer at least ten days prior 
to the hearing. Witnesses shall not be 
sworn, unless specifically requested by 
either party or directed by the Presiding 
Officer. The Presiding Officer may 
examine any witness and each party 
“shalt have the opportunity to cross- 

’ examine any. witness presented by an 
opposing party. Upon thé request of. 
either the subject individual or the 
representative of the Office of General 
Counsel, the record shall remain open 
for a period of five business days 
following the hearing, during which time 
the parties may make any additional 
submissions to the record. Thereafter, 
the record shall be closed. 

{d) In the course of or in connection 
with any proceeding under this subpart, 
the NCUA Board and the Presiding 
Officer will have the power to 
administer oaths and affirmations, to 
take or cause depositions to be taken, 
and to issue, revoke, quash, or modify 
subpoenas and subpoenas duces tecum. 
If the NCUA Board permits the 
presentation of witnesses, the NCUA 
Board or the Presiding Officer may 
require the attendance of witnesses 
from any place in any state or in any 
territory or other place subject to the 
jurisdiction of the United States at any 
designated place where such proceeding 
is being conducted. Witnesses 
subpoenaed shall be paid the same fees 
and mileage as are paid witnesses in the 
District Courts of the United States. The 
NCUA Board or the Presiding Officer 
may require the production of 
documents from any place in any such 
state, territory, or other place. 

(e) The Presiding Officer will make his 
or her recommendations to the Board, 
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where possible, within ten business 
days following the close of the record. 


§ 747.308 Waiver of hearing; failure to 
request hearing or review based on written 
submissions; failure to appear. 

(a) The subject individual may, in 
writing, waive an oral hearing and 
instead elect to have the matter 
determined by the NCUA Board on the 
basis of written submissions alone. 

(b) Should any concerned party fail to 
request in writing an oral hearing or 
consideration based on written 
submissions alone within 30 days of 
service of the notice described in 
§ 747.306, he or she will be deemed to 
have consented to the NCUA Board’s 
action. 

(c) Unless the concerned party 
appears at the hearing personally or by 
duly appointed representative, he or she 
will be deemed to have consented to the 
NCUA Board's action. 


§ 747.309 Decision of the NCUA Board. 
(a) Within 60 days following the 
hearing, or receipt of the subject . 
individual's written submissions where 
hearing has been waived pursuant to 
§ 747.308, the NCUA Board shall notify 
the institution-affiliated party whether 
the suspension or prohibition will be 
continued, terminated, or otherwise 


~-modified, or whether the ofderof 
removal or prohibition wilkbe rescinded. 


or otherwise modified. Such notification 
shall contain a statement of the basis for 
the decision of the NCUA Board, if that 
decision is adverse to the respondent 
party. In the case of a decision favorable 
to the respondent on the subject of a 
prior order of removal or prohibition, the 
NCUA Board shall take prompt action to 
rescind or otherwise modify the order of 
removal or prohibition. 


§ 747.310 Reconsideration by the NCUA 
Board. , 


(a) The subject individual shall have 
ten business days following receipt of 
the decision of the NCUA Board in 
which to petition the NCUA Board for 
initial reconsideration. 

(b) The subject individual also shall 
be entitled to petition the NCUA Board 
for reconsideration of its decision any 
time after the expiration of a 12-month 
period from the date of the NCUA 
Board's decision, but no petition for 
reconsideration may be made within 12 
months of a previous petition. 

(c) Any petition shall state with 
particularity the basis for 
reconsideration, the relief sought, and 
any exceptions the.individual has to the 
NCUA Board's findings. An individual’s 
petition may be accompanied by a 
memorandum of points and authorities 
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in support of his or her petition and any 
supporting documentation the individual 
may wish to have considered. 

(d) No hearing need be granted on 
such petition for reconsideration. 
Promptly following receipt of the 
petition, the Board shall render its 
decision. 


§ 747.311 Relevant considerations. 


In deciding the question of 
suspension, prohibition, or removal 
under this subpart, the NCUA Board will 
consider the following: 

(a) Whether the alleged offense is a 
crime which is punishable by 
imprisonment for a term exceeding one 
year under state or Federal law, and 
which involves dishonesty or breach of 
trust; 

(b) Whether the continued presence of 
the subject individual in his or her 
position may pose a threat to the 
interests of the credit union’s members 
because of the nature and extent of the 
individual's participation in the affairs 
of the insured credit union and/or the 
nature of the offense with the 
commission of or participation in which 
the individual has been charged; 

(c) Whether there is cause to believe 
that there may be an erosion of public 
confidence in the integrity, safety, or 
soundness of a particular credit union 


* (either. generally or in the one. 


locality in which the ctedit union is 
situated) if the subjett individual is _ 
permitted to remain in his or her 

position in an insured credit union; 

(d). Whether the individual is covered 
by the credit union’s fidelity bond and, if 
so, whether the bond is likely to be 
revoked, or whether coverage under the 
bond will be affected adversely as a 
result of the information, indictment, 
complaint, judgment of conviction or 
entry into a pretrial diversion or other 

similar program; and 

(e) The NCUA Board may consider 
any other factors which, in the specific 
case, appear relevant to the decision to 
continue in effect, rescind, terminate, or 
modify a suspension, prohibition, or 
removal order, except that it shall not 
consider the ultimate question of the 
guilt or innocence of the subject 
individual with regard to the crime with 
which he or she has been charged. 


Subpart E—Local Rules and 
Procedures Applicable to Proceedings 
Relating to the Suspension or 
Revocation of Charters and to 
Involuntary Liquidations 

§ 747.401 Scope. 


The rules and procedures set forth in 
this subpart and Subpart A of this part 
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section 
120(b}f{1} of the FCUA to suspend or 
revoke the charter of a solvent Federal 


subpart E shall control. 


§ 747482 Grounds for suspension or 
revocation of charter and for involuntary 


(a) Grounds in general. The NCUA 
Board may suspend or revoke the 
charter of any Federal credit union, and 
place such credit union into involuntary 
liquidation and appoint a liquidating 
agent therefor, upon its finding that the 
credit union has violated any provision 
of its charter or bylaws or of the FCUA 
or regulations issued thereunder. 

(b} Immediate suspension. In any case 
where the Board determines that the 
grounds set forth in paragraph (a) of this 
section exist and that immediate action 
is necessary in order to prevent further 
dissipation — credit union assets oe 
earnings, or further weakening of th 
credit union’s condition, or to aiietoe 
protect the interest of the credit union's 
insured members or the National Credit 
Union Share Insurance Fund, it may 
order without prior notice the immediate 
suspension of the charter of such credit 
union, and if the circumstances so 
warrant, may take possession of all 
books, codead assets, and property of 
every description of such credit union. 


§ 747.493 Notice of intent to suspend or 
revoke charter; notice of suspension. 

(a) Upon its determination that one or 
more of the grounds listed in 
§ 747 A02{a) exists, or that because of 
conditions described in § 747.402{b} 
immediate suspension of charter is 
necessary, the NCUA Board shall cause 
to be served upon that credit union a 
notice of intent to suspend or revoke 
charter and of intent to place into 


suspension. Such notice shall contain a 
statement of the facts which constitute 
the grounds for the action, a recitation of 
the options available to the credit union 
under paragraph (b) of this section, and 
an explanation of the results that will 
occur if the credit union fails to exercise 
said optiona. 

(b) Not later than 40 days after the 
receipt of the notice provided for in 
paragraph (a) of this section, the Federal 
credit union may file with the NCUA 
Board. a statement in setting 
forth the grounds and reasons why its 
charter should not be suspended or 


notice of ~ 


revoked and why it should not be placed 
into involuntary liquidation; or in lieu of 
a written statement, request an oral 
hearing which shall be conducted in 
accordance with the procedures set 
forth im this subpart. This statement or 


' request shall be accompanied by a 


certified copy of a resolution of the 
board of directors of the Federal credit 
union concerned authorizing such 
statement or request, such certification 
to be made by the president and 
secretary of the board of directors. 

(c} If the Federal credit union 
concerned does not exercise either 
alternative available in paragraph (b) of 
ee 
shall be deemed to have admitted the 
facts alleged in the notice and shall be 
deemed to have consented to-the relief 
sought. 

§ 747.404 Notice of hearing. 

{a} Upon receipt of a request for 
hearing which with 
§ 747.403{b), the NCUA Board shall 
transmit the request to the Office of 
Financial Institution Adjudication 
(“OFLA”). Such hearing shall commence 
no earlier than 30 days nor later than 60 
days after the date the OFIA receives 
the request for a hearing, unless an 
earlier or later date is requested by the 
Federal credit union concerned and is 
granted by the NCUA Board in its 
discretion. 

(b) Except as provided in § 747.405(b), 
the p of the Administrative 
Procedure Act (5 U.S.C. 554-557} and 
subpart A of this part will apply to the 
hearing. 

(c) Unless the Federal credit union 
shall appear at such hearing by a duly 
authorized representative it shall be 
deemed to have consented to the 
suspension or revocation of its charter 
and to the placing of said credit union 
into involuntary liquidation. 


§ 747.405 Issuance of order. 
(a) In the event of such consent as 


referred to in Senet. - 


or if upon the record made at any such 
hearing as referred to in $ 747.403({b), the 
NCUA Board finds that the charter of 
the Federal credit union concerned 
should be suspended or revoked and the 
credit union closed and placed into 
involuntary liquidation, it shall cause to 
Sc cutvaleamatcabeituehesamanie 
directing the suspension or revocation of 
its charter and directing that it be closed 
and placed into involuntary liquidation. 
Such order shal? contain a statement of 
the findings upon which the orderis 
based. Additionally, the NCUA Board 
shall appoint a liquidating agent or. 
agents. 
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(bj The NCUA Board shall render its 
decision and cause such order to be 
served not later than 45 days after 
receipt of consent, or written 
submissions as the case may be, or in 
the case of a formal hearing after 
service or the notice of submission 
referred to in § 747.40{a). 

(c) Upon the receipt of a copy of the 
order which provides that the Federal 
credit union concerned be placed into 
involuntary liquidation, the officers and 
directors of that Federal credit union 
shall immediately deliver to the agent 
for the liquidating agent possession and 
control of all books, records, assets, and 
property of every description of the 
Federal credit union, and the agent for 
the liquidating agent shall proceed to 
convert said assets fo cash, collect all 
debts due to said Federal credit union 
and fo wind up its affairs in accordance 
with the provisions of the FCUA. 


§ 747.406 Cancellation of charter. 


Pins the completion of the liquidation 
and certification by the agent for the 
liquidating agent that the distribution of 
the assets of the Federal credit union 
has been completed, the NCUA Board 
shall cancel the charter of the Federal 
credit union concerned. 


Subpart F—Locai Rules and - 
Procedures Applicable to Proceedings 
Relating to the Termination of 

in the Central Liquidity 
Facility [Reserved] 


Subpart G—Locai Rules and 
Procedures Applicable to Recovery ot 


§ 747.601 Purpose and scope. 
This subpart contains the aan 

of the NCUA implementing the 
Access to justice Act (5 U.S.C.-504), as 
amended (“EAJA”). The EAJA provides 
for the award of attorneys fees and 
other expenses to eligible individuals 
and entities who are parties to 
proceedings conducted under this part. 
An eligible party may receive an award 
when it prevails over NCUA in a 

proceeding, or in a significant and 
discrete substantive portion of the 
proceeding, unless the position of the 
NCUA was substantially justified or 
special circumstances make an award 
unjust. The rules in this subpart describe 
the parties eligible for fee awards, 
explain how to apply for awards and the 
procedures and standards that NCUA 


rule or procedure set forth in subpart A 
of this part is inconsistent with @ rule or 





procedure set forth in this subpart G, 
subpart G will control. 


§ 747.602 Eligibility of applicants. 

(a) To be eligible for an award of 
attorneys fees and expenses, an 
applicant must be a prevailing party in 
the proceeding for which it seeks an 
award and must be: 

(1) An ee with a net worth of 
not more than $2 million; 

(2) The sole owner of an 
unincorporated business who has a net 
worth of not more than $7 million, 
including both personal and business 
interests and not more than 500 
employees at the time the proceeding 
was commenced (an applicant who 
owns an unincorporated business will 
be considered as an “individual” rather 
than a “sole owner of an unincorporated 
business” if the issues on which the 
applicant prevails are related primarily 
to personal interests rather than to 
business interests); 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501{c)(3)) with not more than 
500 employees; 

(4) A cooperative association as 
defined in section 15(a) of the 
Agricultural Marketing Act (12 U.S.C. 
1141j(a)) with not more than 500 
employees; or 

(5) Any other partnership, corporation, 
association, or public or private 
organization with a net worth of not 
more than $7 million and not more than 
500 employees. 

(b) For the-purpose of determining 
eligibility, the net worth of an applicant 
and the number of employees of an 
applicant shall be determined as of the 
date the proceeding was initiated. 

(c) The applicant's net worth includes 
the value of any assets disposed of for 
the purpose of meeting an eligibility 
standard and excludes any obligations 


a for this purpose. salieals “4 


gation¢ newrred.fon] 


- assets or obli 


than reasonably @quivalent ee be ~~-(bL An a 
dts valve denied if the ) ap ae at has undtlyor ~ - - 
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presumed to have been made for this’ = + - 
urpose. 

(d) The employees of an applicant 
include all persons who regularly 
perform services for remuneration for 
the applicant, under the applicant's 
direction and control; part-time 
employees shall be included on a 
proportional basis. 

(e) The net worth and number of 
employees of the applicant and all of its 
affiliates shall be aggregated to 
determine eligibility. Any individual, . 
corporation or other entity that directly 
or indirectly controls or owns a majority 
of the voting shares or other interpst of 
the applicant, or any corporation or 
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other entity of which the nite 
directly or indirectly owns or controls a 
majority of the voting shares or other 
interest, will be considered an affiliate 
for purposes of this subpart, unless the 
NCUA Board determines that such 
treatment would be unjust and contrary 
to the purposes of the EAJA in light of 
the actual relationship between the 
affiliated entities. In addition, the NCUA 
Board may determine that financial 
relationships of the applicant other than 
those described in this paragraph 
constitute special circumstances that 
would make an award unjust. 

(f) An applicant that participates in a 
proceeding primarily on behalf of one or 
more other persons or entities that 
would be in eligible is not itself eligible 
for an award. 


§ 747.603 Prevailing party. 

An eligible applicant may be a 
“prevailing party” if the applicant wins 
an action after a full hearing or trial on 
the merits, if a settlement of the 
proceeding was effected on terms 
favorable to it, or if the proceeding 
against it has been dismissed. In 
appropriate situations an applicant may 
also have prevailed if the outcome of the 
proceeding has substantially vindicated 
the applicant's position on the — 
significant substantive matters at issue, 
even though the applicant has not 
totally avoided adverse final action. 


§ 747.604 Standards for award. 


(a) A prevailing party may receive an 
award for fees and expenses incurred in 
connection with a proceeding, or in a 
significant and discrete substantive 
portion of the proceeding, by or against 
NCUA unless the position of NCUA 
during the proceeding was substantially 
justified. The burden of proving that an 
award should not be made is on counsel 
for NCUA. To avoid an award, counsel 
for NCUA must show that its position 
was reasonable in law and in fact. 


reduced or 


Sreetanable 
or if special circumstances make the 
award sought unjust. 

(c) Where an applicant has prevailed 
on one or more discrete substantive 
issues in a proceeding, even though all 
the issues were not resolved in its favor, 
any award shall be based on the fees 
and expenses incurred in connection 
with the discrete significant substantive 
issue or issues on which the applicant's 
position has been upheld. If such 
segregation of costs is not practicable, 
the award may be based on a fair 
proration of those fees and expenses 
incurred in the entire proceeding which 
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would be recoverable under this section 
if proration were not performed. 

(d) Whether separate or prorated 
treatment under the preceding 
paragraph, including the applicable 
proration percentage, is appropriate 
shall be determined on the facts of the 
particular case. Attention shall be given 
to the significance and nature of the 
respective issues and their separability 
and interrelationship. 


§ 747.605 Allowable fees and expenses. 


(a) Except as provided by § 747.604(b), 
awards will be based on rates 
customarily charged by persons engaged 
in the business of acting as attorneys, 
agents and expert witnesses, even if the 
services were made available without 
charge or at a reduced rate. 

(b) No award under this subpart for 
the fee of an attorney or agent may 
exceed $75.00 per hour. No award to 
compensate an expert witness may 


exceed the highest rate at which NCUA 


is permitted to pay expert. witnesses. 
However, an award may also include 
the reasonable expenses of the attorney, 
agent or witness as a separate item, if 
the attorney, agent or witness ordinarily 
charges clients separately for such 
expenses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, agent, 
or expert witness, the NCUA Board 
shall consider the following: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or her 
customary fee for like services, or, if he 
or she is an employee of the applicant, 
the fully allocated cost of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness 
ordinarily performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, report, test, project, or similar 
If of the party 
may be-awarded to the extent that the ~ 
charge for the service doés not éxceed~ 
the prevailing rate for similar services, . 
and the study or other matter was 
necessary for preparation of the 
applicant's case. 

§ 747.606 Contents of application. 

(a) A prevailing eligible party, as 
defined in §§ 747.602, 747.603, and 
747.604, seeking an award under this 
section, must file an application for an 
award of fees and expenses with the 
Secretary of the NCUA Board. The 
application shall include the following 
information: 
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(1) The identity of the applicant and 
the proceeding for which an. ‘award is 
sought; 

(2) A showing that the applicant has 
prevailed and an identification of the 
issues in the proceeding on:which.the 
applicant believes that the position of 
NCUA was not substantially justified; 

(3) A statement, with supporting - 
documentation, that the applicant is an 
eligible party, as defined by § 747.602. If 
the applicant is an individual, he or she 
must state that his or her net-worth does 
not exceed $2 million. If the applicant is 
not an individual, it shall state the - 
number of its employees and that its net. 
worth does not exceed $7 million as of 
the date the proceeding was initiated. 
However, an applicant may omit a 
statement of net worth if: 

(i) It attaches a copy of a ruling by the 
Internal Revenue Service that it 
qualifies as an organization described in 
section 501(c)(3) of the Internal Revenue 
Code (26 U.S.C. 501(c)(3)) or, in the case 
of a tax-exempt organization not 
required to obtain a ruling from the 
Internal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant's belief that it 
qualifies under such section; or 

(ii) It states that it is a cooperative 
association as defined in section 15{a) of 
the Agricultural Marketing Act (12 
U.S.C. 1141j{a)); 

(4) A Statement of the amount of fees 
and expenses for which an award is 
sought; and 

(5) Any other matters that the 
applicant believes may assist or wishes 
the NCUA Board to consider in 
determining whether and in what 
amount an award should be made. 

(b) The application shall be signed by 
the applicant or an authorized officer or 
attorney of the applicant. It shall also 
contain or be accompanied by a written 
verification under oath or under penalty 
of perjury that the information provided 
in the application is true and correct. 

(c) The application and 
documentation requirements of this 
subpart are required by law as a 
prerequisite to obtaining a benefit under 
the Equal Access to Justice Act and this 
subpart. 


§ 747.607 Statement of net worth. 

(a) Each applicant (other than a 
qualified tax exempt organization or 
cooperative association) must provide a 
detailed statement showing’the net 
worth of the applicant and any affiliates, 
as defined in § 747.602{a), when the 
proceeding was initiated. The exhibit 
may be in any form convenient to the 
applicant that provides full disclosure of 
the applicant's and its affiliates’ assets 
and liabilities and is sufficient to 
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determine whether the applicant is an 
eligible party. The administrative law 
judge or the NCUA Board may require 
additional information from the 
applicant to determine eligibility. Unless 
otherwise ordered by the Board or 
required by law, the statement shall be 
kept confidential and used by the NCUA 
Board only in making its determination 
of an award. 

(b) If the applicant or any of its 
affiliates is a Federal credit union, the 
portion of the statement of net worth 
which relates to the Federal credit union 
shall consist of a copy of the Federal 
credit union's last Statement of 
Financial Condition filed before the 
initiation of the underlying proceeding. 

{c) All statements of net worth sha 


describe any transfers of assets from or 


obligations incurred by the applicant or 
any affiliate, occurring in the six-month 
period prior to the date on which the 
proceeding was initiated, which reduced 
the net worth of the applicant and its 
affiliates below the applicable net-worth 
ceiling. If there were none, the applicant 
shall so state. 


§ 747.608 Documentation of fees and 
expenses. 

The application shall be accompanied 
by full documentation of the fees and 
expenses, including the cost of any 
study, analysis, audit, test, project or 
similar matter, for which an award is 
sought. A separate itemized statement 
shall be submitted for each professional 
firm or individual whose services are 
covered by the application, showing 
hours spent in connection with the 
proceeding by each individual, a 
description of the specific services 
performed, the rate at which each fee 
has been computed,-any expenses for 
which reimbursement is sought; the total 
amount claimed, and the total amount 
paid or payable by the applicant or by 
any other person or entity for the 
services provided. The administrative 
law judge or the NCUA Board may 
require the applicant to provide 
vouchers, receipts, or other 
substantiation for any expenses 
claimed. 


§ 747.609 Filing and service of 
applications. 


(a) An application may be filed 
whenever the applicant has prevailed in 
the proceeding or in a significant and 
discrete substantive portion of the 
proceeding, but in no case later than 30 
on after the Board's final disposition 
of the ; 

(b) If review or reconsideration is 
sought or taken of a decision on which 
an applicant believes it has prevailed, 
proceedings for the award of fees shall 


V \ satel 


39% Invhet 


be stayed pending final disposition of 
the underlying controversy. 

(c) As used in this subpart, final 
disposition means the issuance of a final 
order or any other final resolution of a 
proceeding, such as a settlement or 
voluntary dismissal. 

(d) Any application for an award of 
fees and expenses shall be filed with the 
Secretary of the Board, National Credit 
Union Administration, 1776 G Street, 
NW, Washington, DC 20456. Any 
application for an award and any other 
pleading or document related to an 
application, shall be filed and served on 
all parties to the proceeding in the same 
manner as other pleadings in the 
proceeding, except as provided in 
§ 747.607(a) for statements of net worth. 


§ 747.610 Answer to application. 


(a) Within 30 days after service of an 
application, counsel for NCUA may file 
an answer to the application. Unless 
counsel for NCUA requests and is 
granted an extension of time for filing or 
files a statement of intent to negotiate 
under paragraph (b) of this section, 
failure to file an answer within the 30- 
day period will be treated as a consent 
to the award requested. 

(b) If counsel for NCUA and the 
applicant believe that the.issues in the 
fee application can be settled, they may 
jointly file a statement of their intent to 
negotiate a settlement. The filing of this 
statement shall extend the time for filing 
an answer for an additional 30 days, 
and further extensions may be granted 
by the NCUA Board upon the joint 
request of counsel for NCUA and the 
applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in 
support of counsel’s position. If the 
answer is based on any alleged facts not 
already in the record of the proceeding, 
counsel shall include with the answer a 
request for further proceedings under 
§ 747.613. 

(d)(1) The applicant may file a reply if 
counsel for NCUA has addressed in his 
or her answer any of the following 
issues: 

(i) That the position of NCUA in the 
proceeding was substantially justified; 

(ii) That:the applicant unduly 
protracted the proceedings; or 

(iii) That special circumstances make 
an award unjust. 

(2) The reply shall be filed within 15 
days after service of the answer. If the 
reply is:based on any alleged facts not 
already in the record of the proceeding, 
the applicant shall include with the 
reply a request for further proceedings 
under § 747.613. 





§ 747.611 Comments by other parties. 
Any party to a proceeding other than 

the — and counsel for NCUA 

comments on an application 
wailin’s 30 days after service of the 
application or on an answer within 15 
days after service of the answer. A 
commenting party may not participate 
further in proceedings on the application 
unless the administrative law judge or 
the NCUA Board determines that the 
public interest requires such 
participation in order to permit full 
exploration of matters raised in the 
comments. 


§ 747.612 Settlement. 

The applicant and counsel for NCUA 
may agree on a proposed settlement of 
the award before final action on the 
application, either in connection with a 
settlement of the underlying proceeding, 
or after the underlying proceeding has 
been concluded, in accordance with 
NCUA’s standard settlement procedure. 
If a prevailing party and counsel for 
NCUA agree on a proposed settlement 
of an award before an application has 
been filed, the application shall be filed 
with the proposed settlement. 


§ 747.613 Further proceedings. 

(a) After the expiration of the time 
allowed for the filing of all documents 
necessary for the determination of a 
recommended fee award, the NCUA 
Board shall transmit the entire record to 
the administrative law judge who 
presided at the underlying proceeding. 
Ordinarily, the determination of an 
award will be made on the basis of the 
written record. However, on request of 
either the applicant or counsel for 
NCUA, or on its own initiative, the 
administrative law judge or the NCUA 
Board may order further pro 
such as an informal conference, oral 
argument, additional written 
submissions or an evidentiary hearing. 
Such further proceedings shall be held 
only when necessary for full and fair 
resolution of the issues arising from the 
application, and shall be conducted as 
promptly as possible. 

(b) A request that the administrative 
law judge or the NCUA Board order 
further proceedings under this section 
shall specifically identify the 
information sought or the disputed 
issues and shall explain why the 
additional proceedings are necessary to 
resolve the issues. 


§ 747.614 Recommended decision. 
The administrative law judge shall file 
a recommended decision on the 
application with the NCUA Board 
within 60 days after completion of the 
proceedings on the application. The 


recommended decision shall include 
written findings and conclusions on the 
applicant's eligibility and status as a 
prevailing party, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. The recommended decision 
shall also include, if at issue, findings on 
whether NCUA's position was 
substantially justified, whether the 
applicant unduly protracted the 
proceedings, or whether special 
circumstances make an award unjust. If 
the applicant has sought an award 
against more than one agency, the 
recommended decision shall allocate 
responsibility for payment of award 
made among the agencies, and sh 
explain the reasons for the allocation 
made. The administrative law judge 
shall file with and certify to the NCUA 
Board the record of the proceeding on 
the fee application, the recommended 
decision and proposed order. Promptly 
upon such filing, the NCUA Board shall 
serve upon each party to the proceeding 
a copy of the administrative law judge’s 
recommended decision, findings, 
conclusions and proposed order. The 
provisions of this section and § 747.613 
shall not apply, however, in any case 
where the hearing was held before the 
NCUA Board. 


§ 747.615 Decision of the NCUA Board. 

Within 15 days after service of the 
recommended decision, findings, 
conclusions, and proposed order, the 
applicant or counsel for NCUA may file 
with the NCUA Board written 
exceptions thereto. A supporting brief 
may also be filed. The NCUA Board 
shall render its decision within 60 days 
after the matter is submitted to it. The 
NCUA Board shall furnish copies of its 
decision and order to the parties. 
Judicial review of the NCUA Board's 
final decision and order may be 
obtained as provided in 5 U.S.C. 
504(c){2). 


§ 747.616 Payment of award. 

An applicant seeking payment of an 
award granted by the NCUA Board shall 
submit to the NCUA’s Office of the 
Controller a copy of the NCUA Board’s 
Final Decision and Order granting the 
award, accompanied by a statement that 


‘it will not seek review of the decision 


and order in the United States court. All 
submissions shall be addressed to the 
Office of the Controller, National Credit 
Union Administration, 1776 G Street 
N.W., Washington, D.C. 20456. The 
NCUA will pay the amount awarded 
within 60 days after receiving the 
applicant's statement, unless judicial 
review of the award or of the underlying 
decision of the adversary adjudication 
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heotenen seughtby the applicant ereny 
other party to the proceeding. 


Subpart H—Local Rules and 
Procedures Applicable to 
Investigations 


§ 747.701 Applicability. 
The rules in this subpart apply only to 
informal and formal investigations 
conducted by the NCUA Board itself or 
its delegates. They do not apply to 
adjudicative or rulemaking 
or to routine, periodic or special 
examinations conducted by the NCUA 


. Board's staff. 


§ 747.702 Information obtained in 
investigations. 


Information and documents obtained 
by the Board in the course of any 
investigation, unless made a matter of 
public record by the NCUA Board, shall 
be deemed non-public, but the NCUA 
Board approves the practice whereby 
the General Counsel may engage in, and 
may authorize any person acting on his 
or her behalf or at his or her direction to 
engage in, discussions with 
representatives of domestic or foreign 
governmental authorities, self-regulatory 
organizations, and with receivers, 
trustees, masters and special counsels 
or special agents appointed by and 
subject to the supervision of the courts 
of the United States, concerning 
information obtained in individual 
investigations, including investigations 
conducted pursuant to any order entered 
by the NCUA Board or its General 
Counsel pursuant to delegated authority. 


§ 747.703 Authority to conduct 
investigations. 


(a) The General Counsel and persons 
acting on his or her behalf and at his or 
her direction may conduct such 
investigations into the affairs of any 
insured credit union or institution- 
affiliated parties as deemed appropriate 
to determine whether such credit union 
or party has violated, is violating or is 
about to violate any provision of the 
NCUA, the NCUA Board’s regulations or 
other relevant statutes or regulations 
that may bear on a party's fitness to 
participate in the affairs of a credit 
union. The General Counsel and persons 
acting on his or her behalf may 
investigate whether any party is unfit to 
participate in the affairs of a credit 
union, whether formal enforcement 

proceedings are warranted, or such 
other matters as the General Counsel or 
his or her designee, in his or her 
discretion, shall deem appropriate. Such 
investigations may be conducted either 
informally or formally. 
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(b) Formal investigations involve the 
exercise of the NCUA Board's subpoena 
power and are referred to here as formal 
investigative proceedings. In formal 
investigative proceedings, the General 
Counsel and those to whom he or she 
delegates authority to act on his or her 
behalf and at his or her direction have 
augmented investigatory powers and 
need not rely on the powers available to 
them in informal investigations, and 
they may gather evidence through the 
issuance of subpoenas compelling the 


production of documents or testimony as. 


well. In informal investigations evidence 
may be gathered ordinarily through the 
use of investigatory procedures or credit 
union examinations and 
voluntary statements and submissions. 
(c) The NCUA Board has delegated 
authority to the General Counsel, or 
designee thereof, to institute formal 
investigative proceedings by the entry of 
an order indicating the purpose of the 
investigation and the designation of 
persons to conduct that investigation on 
his or her behalf and at his or her 
direction. This delegation also extends 
to the NCUA Board’s role as liquidator 
and conservator of insured credit 
unions. The power to issue a subpoena 
may not be delegated outside the 
agency. The General Counsel may 
amend such order as he deems 
appropriate. 


Subpart I—Local Rules Applicable to 
Formal Investigative Proceedings 


§ 747.801 Applicability. 

The rules in this subpart are 
applicable to a witness who is sworn in 
a formal investigative p 
Formal investigative proceedings 1 may 
be held before the NCUA Board, before 
one or more of its members, or before 
any officer designated by the NCUA 
Board or its General Counsel, as 
described in subpart H of this part, and 
with or without the assistance of such 
other counsel as the NCUA Board 
deems appropriate, for the purpose of 
taking testimony of witnesses, 
conducting an investigation and 
receiving other evidence. The term 
“officer conducting the investigation” 
shall mean any:of the foregoing. 


§ 747.802 Non-public formal investigative 
proceedings. 


Unless otherwise ordered by the 
NCUA Board, all formal investigative 
proceedings shall be non-public. 


§ 747.803 Subpoenas. 
(a) Jssuance. In the course of a formal 


investigative proceeding the officer 
conducting the investigation may issue a 
subpoena directing the party named 


therein to appear before the officer 
conducting the investigation at a 
specified time and place to testify or to 
produce documentary evidence, or both, 
relating to any matter under 
investigation. 

(b) Service. Service of subpoenas 
shall be effected in the following 
manner: 

(1) Service upon a natural party. 
Delivery of a copy of a subpoena to a 
natural person may be effected by— 

(i) Handing it to the person; 

(ii) Leaving it at his or her office with 
the person in. charge thereof or, if there 
is no one in charge, by leaving it at a 
conspicuous place there; 

(iii) Leaving it at his or her dwelling 
place or usual place of abode with some 
person of suitable age and discretion 
who is found there; or 

(iv) Mailing it by registered or 
certified mail to him at his or her last 
known address. In the event that 
personal service as described in this 
paragraph is impracticable, any other 
method whereby actual notice is given 
to the respondent may be employed. 

(2) Service upon other persons. When 
the person to be served is not a natural 
person, delivery of a copy of the 
subpoena may be effected by— 

(i) Handing it to a registered agent for 
service, or to any officer, director, or 
agent in charge of any office of such 
person; 

(ii) Mailing it by registered or certified 
mail to any such representative at his or 
her last known address; or 

(iii) Any other method whereby actual 
notice is given to any such 
representative. 

(c) Witness fees and mileage. 
Witnesses appearing pursuant to 
subpoena shall be paid the same fees 
and mileage that are paid to witnesses 
in the United States district courts. Any 
such fees and mileage payments need be 
paid only upon submission of a properly 
completed application for 
reimbursement and in no event need 
they be paid sooner than 30 days after 
the appearance of the witness pursuant 
to subpoena. 

(d) Enforcement. Whenever it appears 
to the General Counsel that any person 
upon whom a subpoena was properly 
served pursuant to these Rules is 
refusing to fully comply with the terms 
of that subpoena, then the General 
Counsel, in his or her discreticn, may 
apply to:the courts of the United States 
for enforcement of such subpoena. 


§ 747.804 Oath; false statements. 

At the discretion of the officer 
conducting the investigation, testimony 
of a witness may be taken under oath 
and administered by the officer. Any 
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person making false statements under 
oath during the course of a formal 
investigative proceeding is subject to the 
criminal penalties for perjury in 18 
U.S.C. 1621. Any person who knowingly 
and willfully makes false and fraudulent 
statements, whether under oath or 
otherwise, or who falsifies, conceals or 
covers up any material fact, or submits 
any false, fictitious or fraudulent 
information in connection with such a 
proceeding, is subject to the criminal 
penalties set forth in 18 U.S.C. 1001. 


§$747.805 Self-incrimination; immunity. 

(a) Self-incrimination. Except as 
provided below, a witness testifying or 
otherwise giving information in a formal 
investigative proceeding may refuse to 
answer questions on the basis of his or 
her right against self-incrimination 
granted by the Fifth Amendment of the 
Constitution of the United States. 

(b) Immunity. (1) No officer 
conducting any formal investigative 
proceeding (or any other informal 
investigation or examination) shall have 
the power to grant or promise any party 
any immunity from criminal prosecution 
under the laws of the United States or of 
any other jurisdiction. 

(2) If the NCUA Board believes that 
the testimony or other information 
sought to be obtained from any party 
may be necessary to the public interest 
and that party has refused or is likely to 
refuse to testify or provide other 
information on the basis of his or her 
privilege against self-incrimination, the 
NCUA Board, with the approval of the 
Attorney General, may issue an order 
requiring the party to give testimony or 
provide other information that he or she 
has previously refused to provide on the 
basis of self-incrimination. 

(3) Whenever a witness refuses, on 
the basis of his privilege against self- 
incrimination, to testify or provide other 
information in a formal investigative 
proceeding, and the officer conducting 
the investigation communicates to that 
person an order of the NCUA Board 
requiring him or her to testify or provide 
other information, the witness may not 
refuse to comply with the order on the 
basis of his or her privilege against self- 
incrimination; but no testimony or other 
information compelled under the order 
(or any information directly or indirectly 
derived from such testimony or other 
information) may be used against the 
witness in any criminal case, except a 
prosecution for perjury, giving a false 
statement, or otherwise failing tc 
comply with the order. 
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§ 747.806 Transcripts. 

Transcripts, if any, of formal 
investigative proceedings shall be 
recorded solely by the official reporter, 

ther person or means 
the officer 


proceeding shall be entitled, upon 
written request, to procure a copy of his 
or her documentary evidence or a 
transcript of his or her testimony on 
payment of the appropriate fees; 
Provided, however, That in a nonpublic 
formal investigative proceeding the 
NCUA Board may for good cause deny 
such request or the NCUA Board may 
place reasonable limitations upon the 
use of the documentary evidence and 
transcript. In any event, any witness, 
upon proper identification, shall have 
the right to inspect the official transcript 
of the witness’s own testimony: 


§ 747.807 Rights of witnesses. 

(a) In the event that a formal 
investigative proceeding is conducted 
pursuant to a specific order entered by 
the NCUA Board or by its General 
Counsel, then any party -who is 
compelled or requested to provide 
documentary evidence or testimony as 
part of such proceeding shall, upon 
request, be shown a copy of the NCUA 
Board's or its delegate’s order. Copies of 
such orders shall not be provided for 
their retention to such persons 
requesting same except in the sole 
discretion of the General Counsel or his 
designee. 

(b) Any party compelled to appear, or 
who appears by request or permission of 
the officer conducting the investigation, 
in person at a formal investigative 
proceeding may be accompanied, 
represented and advised by counsel 
who is a member of the bar of the 
highest court of any state; Provided 
however, That all witnesses in such 
proceeding shall be sequestered, and 
unless permitted in the discretion of the 
officer conducting the investigation, no 
witness or the counsel accompanying 
any such witness shall be permitted to 
be present during the examination of 
any other witness called in such 
proceeding. 

(c)(1) The right of a witness to be 
accompanied, represented and advised 
by counsel shall mean the right to have 
an attorney present during any formal 
investigative proceeding and to have the 
attorney— 

(i) Advise such person before, during 
and after such testimony; 

(ii) Question such person briefly at the 
conclusion of his testimony to clarify 
any answers such person has given; and 


(iii) Make summary notes 
testimony solely for the use of 


such 


(2) From time to time, in the discretion 
of the officer, it shall be necessary for 
persons other than the witness and his 
or her counsel to attend non-public 
investigative For example, 
the officer may deem it appropriate that 
outside counsel to the NCUA Board 
attend and advise him or her concerning 
the proceeding including the 
examination of a particular witness. In 
these circumstances, outside counsel 
would not be an officer as that term is 
used. In other circumstances, it may be 
appropriate that a technical expert (such 
as an accountant) accompany the 
witness and his or her counsel in order 
to assist counsel in understanding 
technical issues. These latter 
circumstances should be rare, are left to 
the discretion of the officer conducting 
the investigation, and shall not in any 
event be allowed to serve as a ruse to 
coordinate testimony between 
witnesses, to oversee or supervise the 
testimony of any witness, or otherwise 
defeat the beneficial effects of the 
witness sequestration rule. 

(d) The officer conducting the 
investigation may report to the NCUA 
Board any instances where any witness 
or counsel has been guilty of dilatory, 
obstructionist or contumacious conduct 
during the course of a formal 
investigative proceeding or any other 
instance of violations of these rules. The 
NCUA Board will thereupon take such 
further action as the circumstance may 
warrant including barring the offending 
person from further participation in the 
particular formal investigative 
proceeding or even from further practice 
before the Board. 


Subpart J—Local Procedures and 


ittee Members 
Pursuant to Section 212 of the FCUA 


§ 747.901 Scope. 

The rules and procedures set forth in 
this subpart shall apply to the notice 
filed by a credit union pursuant to 
section 212 of the FCUA (12 U.S.C. 1791) 
and § 701.14 of this chapter, for the 
consent of the NCUA to add to or 
replace an individual on the board of 
directors or supervisory or credit 
committee, or to employ any individual 
as a senior executive office or change 
the responsibilities of any individual to 
a position of senior executive officer _ 
where the credit union either has been 
chartered less than 2 years; or is in 
“troubled condition,” as defined in 
§ 701.14 of this chapter. Subpart A of 
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this part shall not apply to any 
proceeding under this subpart. 


§ 747.902 Grounds for disapproval of 
The NCUA Board or its designee may 
issue a notice of disapproval with 
respect to a notice submitted by a credit 
union pursuant to section 212 of the 
FCUA and § 701.14 of this chapter, 
where the competence, experience 
character or integrity of the individual 
with respect to whom such notice is 
submitted indicates that it would not be 
in the best interest of the members of 
the credit union or the public to permit 
the individual to be employed by or 
associated with, such credit union. 


§ 747.903 Procedures where notice of 
disapproval issued; reconsideration. 


(a) The notice of disapproval shall be 
served upon the federally insured credit 
union and the candidate for director, 
committee member or senior executive 
officer. The notice of disapproval shall: 

(1) Summarize or cite the relevant 
consideration specified in § 747.902; 

(2) Inform the individual and the 
credit union that, within 15 days of 
receipt of the notice of disapproval, they 
can request reconsideration by the 
Regional Director of the initial 
determination, or can appeal the 
determination directly to the NCUA 
Board; 

(3) Specify what additional 
information, if any, must be constant in 
the reconsideration. 

(b) The request for reconsideration by 
the Regional Director must be filed at 
the appropriate Regional Office. 

(c} The Regional Director shall act on 
a request for reconsideration within 30 
days of its receipt. 


§ 747.904 Appeal. 

(a) Time for filing. Within 15 days 
after issuance of a Notice of 
Disapproval or a determination on a 
request for reconsideration by the 
Regional Director, the individual or 
credit union (henceforth petitioner) may 
appeal by filing with the NCUA Board a 
written request for appeal. 

(b}) Contents of request. Any appeal 
must be in writing and include: 

(1) The reasons why NCUA should 
review its disapproval; and 

(2) Relevant, substantive and material 
documents that for good cause were not 
previously set forth in the notice 
required to be filed pursuant to.section 
212 of the FCUA and § 701.14 of this 
chapter. 

(c) Procedures for review of request. 
Within 30 days of the NCUA Board's 
receipt of an appeal, the NCUA Board 
may request in writing that the 
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petitioner submit additional facts and 
the appeal. The 
have 15 days from the 
date of issuance of such written request 
to provide such additional information. 
Failure by the petitioner to provide 
additional information may, as 
determined solely by the NCUA Board 
or its designee, result in dental of the _ 
petitioner's appeal. 
(d) Determination on appeal by NCUA 
Board or its designee. (1) Within 90 days 
fromthe date of the receipt of an — 
_ by the NCUA Board or its designee or of 
its receipt of additional information 


shall 
promptly rescind or modify the notice of 
val where the decision is 
favorable to-the petitioner. 


(2) The determination by the NCUA 


for any. decision of the NCUA 
Board or its designee that is adverse to 
oner, and shall constitute a 
order of the NCUA Board. 
- (3) Failure by the NCUA Board to 
issue a determination on the.petitioner’s 
appeal within the 90-day period 
prescribed under paragraph (d) (1) - 
this section shall be deemed a denial of 
the appeal for purpose of §.747.905. 


§ 747.905 Judicial review. 


(a) Failure to file an appeal within the 
applicable time periods, either to the 


- initial determination or to the decision a 


request for reconsideration, shall 
constitute a failure by the petitioner to 


- exhaust available administrative 
_ remedies and, due to such failure, any 


objections to the initial determination or 
request for reconsideration shall be 


deemed to be waived and such 
determination shall be deemed to have 
been accepted by, and shall be binding 
upon, the petitioner. 

(b) For purposes of seeking judicial 
review of actions taken pursuant to this 
section, suit may be filed in the United: 
States District Court for the district 
where the requester resides, where the 
credit union's principal place of 
business is located, or in the District of 
Columbia. 


Subparts K and L [Removed] 


5. Subparts K and L are removed. 
Dated: June 5, 1991. 
Becky Baker, 
Secretary of the National Credit Union 
Administration Board. 
[FR Doc. 91-13661 Filed 6-14-91; 8:45 am} 
BILLING CODE 4810-33-M, 6210-01-M, 6714-01-, 
6720-01-44, 7535-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 108 
[Docket No. 26459; Amendment No. 108-9] 
RIN 2120-AD92 


Flight and Cabin Crew Notification 
Guidelines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


summany: This final rule amends the 


Federal Aviation Regulations and 
implements a statutory requirement for 
the notification of flight and cabin 
crewmembers of threats to the security 
of their flight. The Aviation Security 
Improvement Act of 1990 amended title 
Ill of the Federal Aviation Act of 1958 
and directed the Administrator of the 
FAA to implement guidelines for such 
notification. This amendment is needed 
to clarify an air carrier's responsibility 
to disseminate threat information to ° 
inflight security coordinators and 
establishes new requirements to 
disseminate this information to flight 
and cabin crewmembers. Air carriers 
are also required to provide any 
evaluation of the threat information and 
countermeasures to be applied. This 
action is intended to enhance civil 
aviation security. 

EFFECTIVE DATE: July 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Frederick P. Falcone, Office of Civil 
Aviation Security Policy and Plans, 
Policy and Standards Division (ACP- 
110), Federal Aviation Administration, 
800 Independence Avenue, SW., 
Washington, DC 20591, telephone (202) 
267-7296. 

SUPPLEMENTARY INFORMATION: 


Background and Discussion of the Rule 


The Federal Aviation Administration 
(FAA) undertook this rulemaking to 
comply with a legislative mandate 
imposed by the Aviation Security 
Improvement Act of 1990 (the Act), 
Public Law 101-604, which was signed 
into law on November 16, 1990. Section 
109 of the Act amended title III of the 
Federal Aviation Act of 1958 (49 U.S.C. 
app. 1341-1358) and directed the 
Administrator of the FAA to develop 
guidelines for ensuring notification of 
the flight and cabin crews of an air 
carrier flight of threats to the security of 
such flight in appropriate cases. 

On January 28, 1991, the FAA issued a 
notice of proposed rulemaking (NPRM) 
(56 FR 4322; February 4, 1991) to amend 
§ 108.19 of the Federal Aviation 


Regulations, 14 CFR 108.19, to provide 
such guidelines. Under the proposed 
rule, upon receipt of a specific and 
credible threat to the security of a flight, 
a certificate holder would be required 
immediately to notify the ground and in- 
flight security coordinators of the threat, 
any evaluation thereof, and any 
countermeasures to be applied. In 
addition, the certificate holder would be 
required to ensure that the in-flight 
security coordinator (which is the pilot 
in command under 14 CFR 108.10) 
notifies the flight and cabin crews of the 
same threat information. 

The current system for evaluating and 
responding to threats to civil aviation is 
founded on the principle that it is best 
for intelligence experts to filter threat 
information before providing it to 
aviation personnel directly responsible 
for dealing with those threats. The air 
carrier’s security experts, generally in 
consultation with the FAA and other 
government entities, evaluate threat 
information against specific FAA- 
established criteria to determine 
“specificity” and “credibility.” (The 
terms “specific” and “credible” are not 
interdependent and are commonly 
applied by intelligence experts to threat 
information involving a well defined 
target and which has been 
authenticated.) - 

Excluding those threats which are 
judged to be groundless or not requiring 
the application of specific 
countermeasiires is a practical 
approach, given the hundreds of bogus 
threats received annually. Eliminating 
bogus threats is also critical to ensure 
that real threats are perceived as 
serious, not diluted in impact by-a 
multiplicity of false alarms. This limited 
distribution of threat information helps 
ensure that genuine threats are handled 
as thoroughly and expeditiously as 
possible. In the FAA's view, it is not 
appropriate to provide notification to 
flight and cabin crews unless the threat 
information has been judged by security 
professionals to be specific and credible. 

Interested persons were invited to 
participate in the rulemaking by 
submitting written comments. 


Discussion of Comments 


The FAA received seven comments 
from entities representing regional 
airlines, major air carriers, pilots, and 
flight attendants. One comment was 
received from a member of the general 
public. No comments were received 
from Congress or other government 
agencies. The commenters who express 
some criticism of FAA's proposed rule 
address policy choices the FAA 
described in its NPRM, while not 
contradicting the factual bases for the 
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FAA's choices. None of the commenters 
address the Regulatory Evaluation 
Summary, which concerns the economic 
uences of the proposed rule as 

published in the NPRM. 

One commenter has no criticism of the 

proposed rule and urges that it be 

adopted as a final rule. 

Another commenter supports the 
essence of the proposed rule, but with 
one change. This commenter, the Air 


Transport Association, proposes that the 


pilot in command decide on a case by 
case basis whether the crew should be 
notified of threat information. The FAA 
does not accept this suggestion. As 
noted in the preamble of the NPRM, the 
proposed rule was intended to 
“eliminate any discretion on this issue, 
and require the carrier to ensure that the 
in-flight security coordinator provides 
the flight and cabin crew with threat 
information along with any evaluation 
and the countermeasures to be applied.” 
(56FR 4324) Adoption of this 
commeniter’s suggestion would be 
contrary to the interests of other 


_ crewmembers in receiving timely and 


accurate threat notification and runs 
counter to the spirit of the Act. Two 
commenters representing cabin crew 
members specifically endorse the FAA’s 
policy choice on this issue. 

A third supporting commenter urges 
adoption of the proposed regulatory 
language without change, and suggests 
the FAA consider appropriate 
amendments to the Air Carrier Standard 
Security Program (ACSSP), which was 
referenced in the NPRM. The FAA is: 
currently evaluating the need to amend 
the ACSSP and may do so in connection 
with implementation of the final rule. 

Three commenters accept the 
limitation in the proposed rule to 
credible threat information, but suggest 
that all credible information, even if 
non-specific, should be communicated to 
crewmembers. One of the commenters 
requests clarification of the FAA's 
definition of “specific.” As explained in 
the NPRM, “specific” in this context 
refers to threat information that involves 
a well defined target or targets. A well 
defined target may include a single flight 
or series of flights spanning a particular 
period of time or geographic location. 
Specific threat information includes 
positive details describing an individual, 
airplane, aviation operation, or facility 
which suggests a particular knowledge 
of the intended target or targets not 
widely held by the general public. 

if the scope of crew notification is not - 
limited to threat information involving a 
well defined target, carriers would find 
it ipossible to determine which threat 
information should be presented to the 
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crew of a given flight. It would not be 
appropriate for carriers to relay all 
known, credible threat information to 
the crews of all flights, regardless of 
whether the threat information applied 
to that particular t. Doing so would 
run the risk of inundating crews with a 
large quantity of irrelevant material, 
while obscuring the truly useful 
information. 

This conclusion is supported by the 
legislation, which requires notification 
of the “crews of an air carrier flight of 
threats to the security of such flight in 
appropriate cases” (emphasis added). 
Congress did not direct the 
Administrator to develop guidelines for 
crew notification of threats to the 
security of a// or any flights, and such 
notification would not be appropriate. 
However, carriers may provide 
notification to flight and cabin crews of 
any non-specific threats beyond the 
scope of this rule, if they deem it 
appropriate. 

One commenter suggests that the FAA 
substitute the term “relevant” for 
“specific” in the language of the rule. As 
explained above, “specific” in this 
context includes information which is 
relevant to a single flight or series of 
flights. The term “specific” is preferable 
because it is a term of art used by 
security professionals. 

One commenter recommends that, 
when practicable, a cabin crew briefing 
with the in-flight security coordinator 
should be held prior to boarding the 
aircraft of a flight affected by a security 
threat. This commenter observes that 
most carriers already follow this 
procedure and flight attendants have 
found briefings to be an appropriate 
opportunity to discuss their concerns. 
The FAA agrees that such briefings are 
an appropriate procedure for 
notification of threat information, and 
that they should be held when 
practicable. 

Two commenters suggest that crews 
should be notified of all threat 
information, whether bogus or credible. 
The FAA explained in detail in the 
NPRM why it is inappropriate to notify 
crews of threat information that has not 
been determined to be credible. As 
noted in the preamble, the Report of the 
President's Commission on Aviation 
Security and Terrorism supported 
limiting notification to credible threats. 
Six commenters, all of whom represent 
entities directly affected by the 
proposed rule, either affirmatively 
endorse or take no exception to this 
conclusion. 

One of these commenters expresses 
the opinion that security information is 
comparable to weather or mechanical 
information, and proposes that all such 


information should be made available to 
the pilot to assist him or her in dealing 
with various eventualities. While the 
FAA is sensitive to this commenter’s 
concerns, the agency does not agree 
with this suggestion. The FAA 
recognizes that a wide diversity of skills 
and complex training are needed in 
order to serve as a pilot in command in 
today’s environment. A pilot's training 
and experience equip him or her to 
interpret and use a wide variety of 
information, including weather and 
mechanical data, in making crucial 
decisions. 

The interpretation of intelligence- 
based security information, however, 
has not historically been within the 
purview of the pilot in command, 
Instead, responsibility for filtering and 
interpreting this information has rested 
with airline and government intelligence 
and security professionals. The FAA 
believes it is essential that threat 
information be filtered and assessed by 
those professionals if it is to be useful to 
the pilot in command and crew. 

As explained in the preamble to the 
NPRM, the FAA agrees with the Report 
of the President's Commission that “the 
professionals who analyze threat 
information—the intelligence and law 
enforcement communities” should retain 
authority to determine the credibility of 
threat information (56 FR 4324). This 
commenter suggests that crews should 
be trained to perform this evaluation. 
The FAA believes this suggestion is not 
practical and would lead to an 
unproductive duplication of resources. 

The rule as proposed will make the 
most effective use of both professional 
security and crew resources. This 


’ measure will help ensure that crews are 


thoroughly informed, so that they can 
focus their attention on possible security 
problems and perform their security- 
related functions with a heightened level 
of care and awareness. 

One commenter criticizes the short 
period allowed for comment. This 
comment was considered although it 
was received after the closing date. The 
FAA issued the NPRM in response to a 
Congressional mandate to establish 
crewmember notification guidelines not 
later than 180 days after the enactment 
of the Aviation Security Improvement 
Aci. The 30 day comment period reflects 
the time available to promulgate this 
expedited rulemaking. 

After careful consideration of the 
comments and available data, the FAA 
has determined that air safety and the 
public interest require adoption of the 
rule as proposed. 
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Regulatory Evaluation Summary 


This section summarizes the full 
regulatory evaluation prepared by the 
FAA that provides more detailed 
estimates of the economic consequences 
of this final rule. This summary and the 
full evaluation quantify, to the extent 
practicable, estimated costs to the 
private sector, consumers, Federal, State 
and local governments, as well as 
anticipated benefits. 

Executive Order 12291, dated 
February 17, 1981, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
potential benefits to society for each 
regulatory change outweigh potential 
costs. This determination is normally 
made on the basis of a regulatory 
evaluation. In this case, however, the 
Congress has already determined that 
this rule is in the public interest; that is, 
its collective public benefits outweigh its 
costs to the public, because Congress 
has required the rule to be promulgated 
(The Aviation Security Improvement Act 
of 1990: Pub. L. 101-604). Nevertheless, 
the FAA has prepared this conventional 
regulatory evaluation of the rule. The 
purpose of this evaluation is not to 
justify this rulemaking action (which has 
already been done through 
Congressional action), but to estimate 
potential costs and benefits (either 
qualitatively or quantitatively) to 
promote a better understanding of the 
impact of the rule. The order also 
requires the preparation of a Regulatory 
Impact Analysis of all “major” rules 
except those responding to emergency 
situations or other narrowly defined 
exigencies. A “major” rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, or a 
significant adverse effect on 
competition. 

The FAA has determined that this rule 
is not “major” as defined in the 
executive order, therefore a full 
regulatory analysis, including the 


- identification and evaluation of cost- 


reducing alternatives to the rule, has not 
been prepared. Instead, the agency has 
prepared a more concise document 
termed a regulatory evaluation that 
analyzes only this rule without 
identifying alternatives. In addition to a 
summary of the regulatory evaluation, 
this section also contains a final 
regulatory flexibility determination 
required by the 1980 Regulatory 
Flexibility Act (Pub. L. 96-354) and an 
international trade impact assessment. 
If more detailed economic information is 
desired than is contained in this 
summary, the reader is referred to the 





full regulatory evaluation contained in 
the docket. 


Costs 


The rule is expected to impose a 
negligible incremental cost of 
compliance on US. air carriers. In 
addition, the rule is not expected to 
impose any monetary costs on the flying 
public. This assessment is based on the 
——, contained in the following 
paragraphs. 

The FAA expects the costs of the rule 


ubstantially 
associated with the current flow of 
specific and credible security threat 
information between air carrier 
management and ground and in-flight 


the rule to ground and in-flight security 
coordinators on a routine basis. 

The second assumption is that air 
carriers will not incur additional costs 
beyond current industry practice, as the 
result of ensuring that in-flight security 
coordinators notify flight and cabin 
crewmembers of a// specific and 
credible security threats. This is also 
true of the requirement that air carriers 
provide any evaluation of the threat 
information and countermeasures to be 
applied. Disclosure of this information to 
flight and cabin crewmembers will 
impose only a negligible cost of 
compliance on air carrier operators 
because they already compile specific 
and credible security threat information 
on a routine basis. 

Although the FAA contends that the 
rule will impose a negligible cost of 
compliance for the notification process, 
it recognizes that the potential for 
significant costs does exist in some 
cases. The reason for this assessment is 
that in-flight security coordinators 
(pilots in command) have the authority 
to request additional countermeasures if 
they consider them to be justified. The 
magnitude of this potential cost impact 
will depend on the extent to which flight 
and cabin crews expand the field of 
information available to security 
experts, who could then decide to take 
additional countermeasures based upon 
all security information available. These 
measures could include delaying 
scheduled flights from departing or 
requesting airborne flights to land for 
the purpose of conducting additional 
security checks or applying 
countermeasures. 

The average time required to conduct 
a security check for narrow and — 
body aircraft on the ground 
between 3 and 5 hours. If an aireraft is 


airborne and forced to land for a 


Sue time. Another cost 

(qualitative) associated with this 
potential situation could be the 
inconvenience imposed on passengers in 
the form of delays. According to one air 
carrier, the cost of an aircraft delay as 


high as $200,000 to over $1 million {in 
1990 dollars) per security check. The 
reader is cautioned that this range 
should not be considered precise and 
incorporates a number of general 
assumptions. Some of the assumptions 
include: The delayed aircraft is the only 
one connected to departures from other 
areas, additional flight crews may be 
needed due to time and duty limitations, 
lawsuits may be filed by some 
passengers, costs may be incurred for 
another slot at the gate, plus a multitude 
of other factors. 

Over the past 10 years, on average, air 
carriers have received between 650 and 
750 security threats annually. An 
estimated 600 to 700 of these threats 
were anonymous that were not 
determined to be specific and credible. 
None of these anonymous threats 
resulted in an explosion or the discovery 
of a bomb. During the same period, on 
an annual basis 30, out of 50 credible 
aircraft security threats were specific. 
To date, there is no evidence of an 
explosion or discovery of a bomb 
relating to a specific and credible 
security threat. 


Benefits 


The final rule will generate benefits 
by ensuring that the current high level of 
aviation safety remains intact. Under 
the rule, air carriers will be required to 
provide all credible and specific security 
threats, as well as any evaluation 
thereof and countermeasures to be 
applied, to the ground and in-flight 
security coordinators. In turn, the in- 
flight security coordinator will notify the 
flight and cabin crewmembers. The 
flight and cabin crewmembers will 
benefit directly from the rule. As the 
“eyes and ears” of an air carrier, flight 
and cabin crewmembers are trained to 
be alert to possible security threats and 
to apply security procedures when a 
threat is suspected. The rule will better 
enable flight and cabin crewmembers to 
conduct their security responsibilities by 
enhancing their alertness to indications 
that a threat may be actually carried 
out. The enhanced awareness of the 
flight and cabin crews will subsequently 
benefit the in-flight security coordinator 
by enhancing the information he or she 
has as the pilot in command. The rule 
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will benefit the traveling public by 
reducing the possibility that security 
threats to a U.S. air carrier not disclosed 
to flight and cabin crewmembers will 
result in casualty losses (namely, 

eee 
damage). 


Conclusions 


The rule will nies only negligible 
incremental costs on air carriers and 
could result in benefits to the aviation 
community and flying public in the form 
of ensuring that the current high level of 
aviation safety remains intact. 
Therefore, the FAA concludes that the 
Tule is cost-beneficial. 

Regulatory Flexibility Determination 

The Regulatory Flexibility Act of 1980 
(RFA) was enacted to ensure that small 
entities are not unnecessarily and 
disproportionately burdened by 
Government regulations. The RFA 

requires agencies to review rules that 


may have “a significant economic 
impact on a substantial number of small 


- entities.” The small entities that could 


be potentially affected by the 
implementation of this rule are 
scheduled air carrier operators for hire 
that own but do not necessarily operate 
nine or fewer aircraft. A significant 
economic impact for these small entities 
will be an annualized cost that exceeds 
$105,000 {in 1990 dollars). Since the 
incremental cost of compliance is 
expected to be negligible {less than 
$105,000 annually for each air carrier 
operator), the FAA has determined that 
the rule will not have a significant 
economic impact on a substantial 
number of small entities. 


International Trade Impact Assessment 


The rule will neither have an effect on 
the sale of foreign aviation products or 
services in the United States, nor will it 
have an effect on the sale of U.S. 
products or services in foreign countries. 
This is because the rule is expected to 
impose only negligible costs on U.S. air 
carrier operators. This action will not 
result in a competitive disadvantage to 
U.S. carriers engaged in international 


flight operations. 
Federalism Implications 


The rule will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this rule will not have 
sufficient federalism implications to 
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warrant the preparation of a Federalism 
Assessment. 


Conclusion 


For the reasons discussed in the 
preamble, and based on the findings in 
the Regulatory Flexibility Determination 
and the International Trade Impact 
Analysis, the FAA has determined that 
this regulation is not major under 
Executive Order 12291. In addition, it is 
certified that this regulation will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
This regulation is considered significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A regulatory evaluation of the 
regulation, including a Regulatory 
Flexibility Determination and 
International Trade Impact Analysis, 
has been placed in the docket. A copy 
may be obtained by contacting the 


person identified under “For Further 
Information Contact.” 


List of Subjects in 14 CFR Part 108 
Airplane operator security, Aviation 
safety, Air transportation, Air carriers, 
Airlines, Security measures, 
Transportation, Weapons. 
The Amendments 
In consideration of the foregoing, the 
Federal Aviation Administration 
amends part 108 of the Federal Aviation 
Regulations (14 CFR part 108) as 
follows: 


PART 108—[AMENDED] 
1. The authority citation for part 108 is 
revised to read as follows: 


Authority: 49 U.S.C. App. 1354, 1356, 1357, 
1421, 1424, and 1511; 49 U.S.C. 106(g); Sec. 101 
et seq., Pub. L. 101-604, 104 Stat. 3066. 

2. Section 108.19 is amended by 
redesignating paragraphs (a) and (b) as 
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(b) and (c) respectively; by adding a new 
paragraph (a); and by revising the 
section heading to read as follows: 


§ 108.19 Security Threats and Procedures. 

(a) Upon receipt of a specific and 
credible threat to the security of a flight, 
the certificate holder shall— 

(1) Immediately notify the ground and 
in-flight security coordinators of the 
threat, any evaluation thereof, and any 
countermeasures to be applied; and 

(2) Ensure that the in-flight security 
coordinator notifies the flight and cabin 
crewmembers of the threat, any 
evaluation thereof, and any 
countermeasures to be applied. 

Issued in Washington, DC, on June 11, 1991. 
James B. Busey, 

Administrator. 
[FR Doc. 91-14321 Filed 6-12-91; 2:46 pm] 
BILLING CODE 4910-13-m 
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DEPARTMENT OF TRANSPORTATION 
Research and Special Programs 
Administration 


49 CFR Parts 107, 173, 178, and 180 


(Docket No. HM-183, 183A; Amdt. Nos. 107- 
20, 173-212, 178-89, 180-2] 


RIN 2137-AA42 


Requirements for Cargo Tanks; 
Corrections 


AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 

ACTION: Final rule; corrections and 
revisions. 


SUMMARY: This amendment makes 


corrections and clarifying revisions to 
certain requirements pertaining to cargo 
tank motor vehicles in the Hazardous 
Materials Regulations (HMR, 49 CFR 
parts 171-180). These requirements were 
adopted in a final rule issued under 
Docket Nos. HM-183/183A (June 12, 
1989, 54 FR 24982; May 22, 1990, 55 FR 
21035; September 7, 1990, 55 FR 37028). 
The changes contained in this 
amendment will impose no new 
requirements on persons subject to the 
HMR. 

EFFECTIVE DATE: June 17, 1991. 

FOR FURTHER INFORMATION CONTACT: 


Charles Hochman, telephone (202) 366- 
4545, Office of Hazardous Materials 
Technology, or Hattie Mitchell, 
telephone (202) 366-4488, Office of 
Hazardous Materials Standards, 
Research and Special Programs 
Administration, U.S. Department of 
Transportation, 400 Seventh Street 
SW., Washington, DC 20590-0001; 

or 

Richard Singer, telephone (202) 366- 
2994, Office of Motor Carriers, Federal 
Highway Administration, U.S. 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590-0001. 

SUPPLEMENTARY INFORMATION: This 

document corrects typographical errors, 

omissions, and discrepancies to 
requirements in the HMR pertaining to 
cargo tank motor vehicles. Additionally, 
in response to inquiries received by 

RSPA concerning the clarity of 

particular requirements, changes are 

made which should reduce 
uncertainties. These changes impose no 
new requirements on persons subject to 
the HMR. 

Because the amendments adopted 
herein clarify and correct certain 
provisions in the HMR, relieve certain 
restrictions in those regulations, and 
impose no new regulatory burden on 


any person, notice and public procedure 
are unnecessary.’For these same > - 
reasons, these amendments are 
made effective without the usual 30-day 
delay following publication. 

The following is a section-by-section 
review of the amendments. 


Section 107.504 


The second sentence of § 172.504{c)* 
implies that only those persons Ge 
registered under the provisions of . 

§ 172.502(f) are eligible to renew: their 
registrations. This error is corrected by 
changing “§ 172.502(f)” to § 172.502”. 


' Section 173.33 


RSPA has received several requests 
for clarification of the requirements 
contained in § 173.33{a)(2). The intent of 
this section is to prevent the 
transportation of two or more materials 
in the same cargo tank motor vehicle . 
which, if mixed, would cause a vehicle 
fire, tank rupture or the release of . 
acutely toxic vapors. An example of 
materials which would be prohibited are 
nitric acid and fuel oil. It was not 
intended to prevent the shipment of 
materials which if mixed would produce 
a moderate exothermic reaction that 
would not start a fire, rupture the tank ~. 
or release acutely toxic vapors. - 

For hazardous materials offered for 
transportation in a cargo tank motor 
vehicle supplied by the motor carrier, 

§ 173.22(a)(2) was:revised in the 
September 7, 1990 amendment to clarify 
that shippers’ responsibilities extend to 
the requirements:in part 173 but not to 


» the‘continuing requalification 


requirements contained in part 180. 
Section 173.33(a)(3) contains a 
requirement that, when the prescribed 
periodic retest or reinspection under 
subpart E of part 180 is past due, a 
specification cargo tank motor vehicle 
may not be filled and offered for 
transportation until the retest or 
reinspection has been successfully 
completed. Hazardous materials are 


often loaded at bulk loading facilities in _ 


cargo tank motor vehicles supplied by 
the motor carrier without the offeror in 
attendance. In these instances, ' 
verification of a carrier's compliance ~ 
with part 180 is not possible. To - 
alleviate this discrepancy, paragraph 
(a)(3) is revised to reflect that this 
requirement does not apply to an offeror 
in situations where the cargo tank is 
supplied by the motor carrier. 
Paragraphs (c)(4) and (d)(1) odiiliain 
criteria for the continued use of certain 
cargo tanks manufactured prior to 
December 31, 1990. Included are cargo 
tanks marked with a design pressure 
rather than a Maximum Allowable 
Working Pressure (MAWP), and cargo 
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tanks fitted with non-reclosing pressure 
relief devices. The December 31, 1990 
date should have been adjusted to 
coincide with the last date on which a 
cargo tank may be marked or certified to 
the MC specifications in effect on 
December 30, 1990. Accordingly in 
paragraphs (c)(4) and (d)(1), the date 
“December 31, 1990” is revised to read 
“August 31, 1993”. In paragraph (c)(2), 
the December 31, 1990 date for requiring 
a cargo tank to be marked or remarked 
with an MAWP or design pressure in 
accordance with § 180.405(k) remains 
unchanged. 

Many hazardous material liquids 
transported in cargo tanks are required 
to be completely blanketed with an inert 
gas, (e.g., see §§ 173.190 and 173.247a). 
To clarify the intent of the requirements 
of paragraph (d)(2), the wording “in its 
gaseous : state” is revised to read “with a 


gas pad” 


” Formerly, § 173.33 contained various 


‘provisions pertaining to commodities, 


cafgo tank design, qualification, 
maintenance and use of cargo tanks. 
Under HM-183/183A, these provisions 


were placed elsewhere in parts 173, 178 


and 180, as appropriate. It has been 
brought to RSPA’s attention that several 
provisions placed in the MC 331 
specification, i.e. in §§ 178.337-1(e), 
178.337-9 (b) and (d), and 178.337-15, 
also apply to existing MC 330 cargo 
tanks, and that Parts 173 and 180 
contain no references to apply those 
requirements to MC 330 cargo tanks. 
RSPA plans to address reinstating these 


-provisions for MC 330 cargo tanks in a 


rulemaking proposal in the near future. 
Sections 173.245-17.374 


In § 173.245, authorization for the use 
of DOT 406 cargo tanks was 
inadvertently omitted in the 
introductory text to paragraph (a)(29). 
This omission is corrected. 

Also in the September amendment, 

§§ 172.101 and 173.154 were amended by 
increasing the concentration cut-off 
point for ammonium nitrate solution 


. from “containing not less than 15% 
Water” to‘containing 35% or less 
water”. RSPA stated in the preamble 


discussion that the entry for 
“Ammonium nitrate solution” was being 
revised to reflect that ammonium nitrate 
solutions with “35% or less water” do 
not meet the definition of an oxidizer. 
This statement should have read that 
such solutions with “over 35% water” do 
not meet the definition of an oxidizer. 
Also, in Docket HM-181 (December 21, 
1990; 55 FR 52584), § 172.101 Hazardous 
Materials Table, special provision B5 to 
the entry “Ammonium nitrate, liquid 
(hat concentrated solution)” refers to 
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“ammonium nitrate solutions with 35 
percent or more water”. This special 
provision should have referred to 
solutions "35% or less ae 


Paragraph (c}, containing definitions 
of the terms “S,” and “S,”, is 
reorganized for clarity and consistency 
in numbering of No 
substantive change is made. Similar 
changes are made to these terms in 
$§ 178.338 and 178.345-3. 


Section 178.337-6 


Paragraph (a) acorns cargo tanks 
manufactured after August 31, 1990, to 
have a manhole or, for certain cargo 
tanks, an inspection The 
August 31, 1990 date should have been 
extended to coincide with the last date 
for which a cargo tank may be marked 
or certified to the MC 331 specification 
in effect on December 30, 1990. 
Accordingly, the date “August 31, 1990” 
is corrected to read “August 31, 1993”. 


Section 178.338-3 


Paragraph (c}, containing definitions 
of the terms “,” and “S,", is reorganized 
for clarity and consistency in 
of — No substantive 
change is made. 


Section 178.345-2 


RSPA has received information to the 
effect that American Society for Testing 
and Materials (ASTM) A 607 steel has 
been used successfully for many years 
— § 178.340-3 for manufacture of 

argo tanks, and that ASTM A 607 steel 
pat chemical and physical properties 
similar to ASTM A 572 steel authorized 
under § 178.345-2. Therefore, RSPA is 
revising paragraph (a)}(1) to permit the 
continued use of ASTM A 607 steel for 
DOT specification cargo tank motor 
‘vehicles. 


Section 178.345-3 


It was RSPA's intention, in paragraph 
(a}(1}, to soap alternative methods for 
determining the maximum design stress 
to be used in calculating stresses as . 
provided by paragraph (c); namely, 
either the maximum allowable stress’ 
value prescribed in Section VIII of the 
American Society of Mechanical 
Engineers (ASME) Code, or 25 percent of 
the actual tensile strength as determined - 
by physical pro 9 fev of the 
material used. Th of safety is the 
same regardless of which method is 
employed. A: , the words “the 
lesser of’ are and the words 
“at design conditions” are added for 
clarity. 


Paragraph (c), containing definitions 
of the terms “S,” and “S,” is reorganized 
for clarity and ee in numbering 
of su No substantive 
change is made. Also, the number “0.7” 
is corrected to read “0.75”. This was a 
printing error. 

In (g)(2). b renigy 
atta ts are required 
constructed of materials of at 
strength than the cargo tank wall 
materials. This paragraph is revised to 
clarify that these attachments also may 
be made of the same material of 
construction as the tank head or shell to 
which they are welded. 

Section 178.345-7 

Several cargo tank manufacturers 
understood the w “where 
discontinuity in the alignment of 
longitudinal shell sheets exceeds the 
greater of 10 degrees or eight inches,” in 
paragraph (a}(2}, to refer to the 
alignment of welded seams 
in cargo tank shell sheets. The intent of 
this paragraph was to address the 
angularity between adjacent conical 
shell sections, as in double conical 
tanks, or between conical and 
cylindrical sections, as at transition 
atructures between forward and rear 
shells having different cross-sectional 
dimensions. The numerical value of 10 
degrees indicates that the 
“discontinuity” measured is equivalent 
to the “half-apex angle” as in 
Mandatory Appendix 1, 1-4 of the 
ASMC Code, section VIII, Division 1. 
The description of the angle between 
adjacent shell sections is revised in this 
amendment for clarity. In addition, the 
Truck Trailer Manufacturers 
Association (TTMA)} suggested | that 

“discontinuity in the 
between shell sections of “up to 30 
degrees” be allowed, citing Mandatory 
Appendix 1, 1-5, titled “Rules for 
Conical Reducer Sections and Conical 
Heads under Internal Pressure,” of the 
ASME Code, section VIL, Division 1. 
This section of the ASME Code ides 
analytical rules for the design of such 
joints with half-apex angles even greater 
than 30 However, RSPA 


. believes there is no need to ) gabe 


reference this section. With the 
exception of those parts of the ASME. 
Code which are specifically identified as 
not applying to individual specifications, 
all parts of the Code apply. 
Ste tae wi nic cmos 
fc} do not a to 

ana of circumf circumferential 
reinforcement located external to the 
Sg 

or ty. In paragraph f w 

“it” is replaced with the 
“reinforcement” to clarify oa the 


circumferential reinforcement would be 
continuous, but the ring stiffener need 
not be continuous. 


Section 178.345-8 


RSPA believes the second sentence in 
paragraph (d){(3) pertaining to design 
stress levels is unnecessary in view of 
the design requirements prescribed in 
the first sentence. Therefore, the second 
sentence is removed and minor editorial 
changes are made tc the last sentence. 


Section 178.345-9 


Paragraph (a) requires each loading or 
unloading pump mounted on a cargo 
tank motor vehicle that may pressurize 
the cargo tank to have an automatic 
means to prevent internal pressure from 
exceeding the MAWP of the tank and 
tank mounted equipment. Upon further 
consideration, RSPA believes that 
references to the loading or unloading 
pump and its mounted location are not 
necessary and that the limitation on 
internal pressure during loading or 
unloading operations is inconsistent 
with the test pressures prescribed by 
§§ 178.346, 178.347 and 178.348. These 
inconsistencies are corrected by 
providing that during loading and 
unloading the pressure within a cargo 
tank may not exceed test pressure. 


Section 178.345-10 


The dynamic surge requirements for 
the pressure relief system, contained in 
paragraph (b)(3), are oo suns to 
clarify the and 


prescribed requirements 
their applicable implementation dates. 
Section 178.345-11 


In the September amendment, we 
stated in the preamble discussion to 
§ 178.345—11 (55 FR 37039) that a new 
paragraph (a)(4}{i} [which should have 

read Pew ee 

added to clarify that the requirement for 
thermal] actuation of self-closing stop- 
valves applies only to self-closing 
systems. In addition, we stated that a 
requirement in paragraph (b) concerning 
a teak codliaehedhlanetateaiinnl 
unloading outlet was being broadened 
to permit the outlet to be equipped with 
a stop-valve or other leak-tight closure. 
Through an oversight, neither of these 
changes was included in the September 
amendment. These oversights are 


clarification of this section, this section 

is reorganized for clarity. 

Section 178.346~1, 178.437-1, 178.348-1 
In a letter to RSPA, the Track Trailer 


Manufacturers Association (TTMA) 
requested an exception from paragraph 
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UW-13{b)(2) and the dimensional 
requirements in Figure UW-13.1 of the 
ASME Code because the tooling 
equipment used by many manufacturers 
to form heads lacks the capability of 
providing a flange on the head of 
dimensions appropriate to meet this 
requirement. We were unaware that 
changes in manufacturing equipment 
would be required to meet this 
requirement and have no data to suggest 
that the use of current equipment for 
forming heads is unsafe. Therefore, we 
are granting an exception from 
paragraph UW-13(b)(2) and the 
dimensional requirements in Figure 
UW- 13.1 to authorize continued use of 
existing manufacturing equipment. 


Section 180.2 


A minor editorial change is made in 
paragraph (b)(2). 
Section 180.405 


Paragraph (b) contains an 
authorization for the manufacture of MC 
306, MC 307, and MC 312 cargo tanks to 
the applicable specification in effect on 
December 30, 1990, until August 31, 1993. 
Through an oversight, MC 330 and MC 
331 cargo tanks were not included but 
are added under this amendment. A 
minor editorial revision is made in 
paragraph (C)(1). 

Paragraph (c)(2)(vii) provides that 
pressure relief devices and outlets on an 
MC 330 cargo tank may be modified to 
that specified in § 178.337 for the MC 
331 specification. It has been brought to 
RSPA’s attention that the previous 
requirements in § 173.33(h) and (k) 
required that outlet and valves on MC 
330 cargo tanks used to transport certain 
compressed gases be retrofitted to meet 
the MC 331 specification. The provisions 
previously contained in § 173.33(h) are 
now found in §§ 173.315 (h) and (0), 
178.337-8(a), 178.337-9(b) and 178.337- 
11, as appropriate. The subject 
requirements in part 178 also apply to 
MC 330 cargo tanks in certain 
compressed gas service, as provided by 
§§ 173.315(n) and (0)(3). The provisions 
previously contained in § 173.33(k) are 
included in § 173.315(n). Therefore, 
RSPA has revised paragraph 
180.405(c){2)(vii) to include a reference 
to § 173.315 to alert persons to those 
requirements. 

Requirements in paragraphs (g) (1) 
and (2) pertaining to the leak-tightness 
of manhole closures on specification 
cargo tanks are rearranged for clarity. In 
addition, provisions are added to clarify 
that there is no requirement to retest 
. and certify manhole assemblies on MC 
310, MC 311 and MC 312 cargo-tanks 
with a test pressure of 36 psig.or greater, 
or on MC 304 and MC_307 cargo tanks. 


The first sentence in permenh (g)(3), 
applying to owners of five or more DOT 
specification cargo tanks requiring 
retrofit or certification of the manhole 
closure, is corrected by revising the year 
“1990” to read “1991”. 

The liquid surge requirements for a 
reclosing pressure relief valve that is 
replaced on an MC specification cargo 
tank and the applicable implementation 
dates for leak-tightness conditions, as 
prescribed in paragrpah (h), are revised 
for clarity. 


Section 180.407 


In paragraph (g)(1){iv), the year 1990" 
is corrected to read “1991”. Sections 
1278.346-10(d)(3), 178.347-10(d)(2) and 
178.348-10(d)}(2) allow tank pressure, 
during loading or unloading, to reach 
test pressure at 1.5 times the MAWP; ' 
however, § 180.407(a)(2) does not allow 
for pressure increase during loading and 
unloading. For consistency with the 
specification requirements, paragraph 
(a)(2) is revised to allow a cargo tank to 
reach a pressure greater than its design 
pressure or MAWP during loading or 
unloading. 

In the table in paragraph (c), insulated 
MC 330 and MC 331 cargo tanks are 
required to be given an internal visual 


inspection at least once every five years. 


However, paragraph (d)(1) provides that 
if insulation precludes making an 
external visual inspection, the cargo 
tank must be given an internal visual 
inspection annually. RSPA intent was to 
require insulated MC 330 and MC 331 
cargo tanks to be visually inspected at 
least once every five years, not 
annually. This error is corrected in this 
amendment. 

At various places in paragraph (f)(1) 
and (f)(2), the wording “leak” or “leaks” 
is used erroneously in referring to the 
presence of a “hole” through the lining. 
The wording has been revised to read 
“hole” or “holes”. In addition, paragraph 
(f)(1) is revised for closer alignment with 
the Rubber Manufacturers Association 
Technical Bulletin 13, on which the 
lining inspection requirements are 
based. No substantive change is made. 

The table in paragraph (g)(iv) is 
revised to show both metric measures 
and U.S. standard unit equivalents. 

Paragraph (h)(1) provides for MC 330 
and MC 331 cargo tanks to be leak- 
tested at normal operating pressure and 
to prevent the tanks from being operated 
at higher pressures. The National 
Propane Gas Association (NPGA) has 
notified RSPA that the normal opeating 
pressure for cargo tanks in liquefied 
petroleum gas service changes 
substantially with the ambient 
temperature. NPGA stated that a cargo 
tank would have to be leak-tested only 
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on the warmest day of the year in order 
to ensure that it was not operated at 
pressures exceeding the test pressure. 
RSPA’s intention was to permit a cargo 
tank which is normally operated at 
pressure levels substantially below its 
MAWP to be leak-tested at a lower 
pressure, provided it is a high-pressure 
cargo tank used in dedicated service. 
Therefore, paragraph (h)(1) is revised to 
permit owners to conduct this test at 
any ambient temperature, but at the 
maximum operating pressure 
experienced year round. Revised 
paragraph (h)(1) also allows MC 330 and 
MC 331 cargo tanks in liquefied 
petroleum gas service to be leak-tested 
at no less than 60 psig, and the 
paragraph has been rearranged for 
clarity. 

Section 180.413 


Paragraphs (d)(1) (i) and (ii) are 
revised to clarify that an MC 306, MC 
307 and MC 312 cargo tank may be 
stretched and rebarrelled to the same 
specification until “August 31, 1991”, to 
coincide with the last date for which 
these cargo tanks may be marked or 
certified to the MC specifications in 
effect on December 30, 1990. 

Based on several telephone calls 
received by RSPA, there appears to be 
some confusion about the recertification 
of a cargo tank by a Design Certifying 
Engineer then certain types of work are 
performed. Section 180.413(d)(3) requires 
that the design of a rebarrelled or 
stretched cargo tank must be certified 
by a design Certifying Engineer. Such _ 
certification also applies to any design 
types changes to the undercarriage of a 
cargo tank, which affects the cargo 
tank's structural integrity, even though 
no welding is performed on the cargo 
tank wall. Paragraph (d)(3) is revised for 
clarity. . . 

In the September amendment, the 
amendatory language to § 180.413 
should have stated that paragraph 
(d)(2)(v) was being revised and not 
paragraph (d)(1)(v). This applicable 
regulatory text is correctly designated as 
paragraph (d)(2)(v) in the October 1, 
1990 edition of the CFR. Therefore, no 
corrective action is required. 


Section 180.415 


This section is rearranged for clarity. 
No substantive change has been made. 


’ Administrative Notices 


Executive Order 12291 and 
Administrative Notices 


RSPA has determined that based on > 
the corrections contained herein this 


rulemaking (1) is not a “major rule” 
under terms of Executive Order 12291; 
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(2) will not affect non-for-profit 
enterprises or small governmental 
jurisdictions; (3) contains no policies 
that have Federalism implications as 
defined in Executive Order 12612; and 
(4) does not require an environmental 
impact statement under the National 
Environmental Policy Act (42 U.S.C. 
4321 et seq.). However, the final rule 
issued under Docket HM-183/183A 
(June 12, 1989, 54 FR 24982; May 22, 1990, 
55 FR 21035; September 7, 1990, 55 FR 
37028) is a significant rule under DOT 
implementing procedures (44 FR 11034). 
The original regulatory evaluation and 
regulatory flexibility analysis prepared 
for the final rule were not modi 

because the amendments herein do not 
impose additional requirements and are 
not substantive changes to the final rule. 
These documents are available for ' 
review in the docket. 


List of Subjects 
49 CFR Part 107 


Administrative practice and 
procedure, Hazardous materials 
transportation. 


49 CFR Part 173 


Hazardous materials transportation, 
Packaging and containers, Radioactive 
materials, Reporting and recordkeeping 
requirements, Uranium. 


49 CFR Part 178 


Hazardous materials: transportation, 
Motor vehicle safety, Packaging and 
containers, Reporting and recordkeeping 
requirements. 


49 CFR Part 180 


Hazardous materials transportation, 
Motor carriers, Motor vehicle safety, 
Packaging and containers, Reporting 
and recordkeeping requirements. 


In consideration of the foregoing, title 
49, chapter I, subchapters B and C of the 
Code of Federal Regulations, are 
amended as set forth below. 

The following amendments apply to 
parts 107, 173, 178, and 180 in effect as of 
the date of publication of this final rule: 


PART 107—HAZARDOUS MATERIALS 
PROGRAM PROCEDURES 


1. The authority citation for part 107 
continues to read as follows: 


Authority: 49 App. U.S.C. 1421(c); 49 U.S.C. 


1802, 1806, 1808-1811; 49 CFR 1.45 and 1.53; 
Pub. L. 89-670 (49 App. U.S.C. 1653(d), 1655). 


§ 107.504 [Amended] 

2. In § 107.504, the last sentence in 
paragraph (c) is amended by revising the 
reference ‘$107.502(f)” to read 
“*§$ 107.502”. 


' PART 1 


73—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
ANDPACKAGINGS 


3. The authority citation for part 173 
continues to read as follows; 

Authority: 49 App. U.S.C. 1803, 1804, 1805, 
1806, 1807, 1808; 49 CFR Part 1, unless 
otherwise noted. 


4. In § 173.33, paragraph (a)(3) is 
revised to read as follows: ; 


§ 173.33 Hazardous materiais in cargo 
tank motor vehicles. 

(a) es *& 

(3) No person may fill and offer for 
transportation a specification cargo tank 
motor vehicle for which the prescribed 
periodic retest or reinspection under 
subpart E of part 180 of this subchapter 
is past due until the retest or inspection 
has been successfully completed. This 
requirement does not apply to a cargo 
tank supplied by a motor carrier who is 
other than the person offering the 
hazardous material for transportation 
(see § 177.824 of this subchapter), or to 


_ any cargo tank filled prior to the retest 


or inspection due date. 


* * * * 


§ 173.33 [Amended] 

4a. In addition, in § 173.33, the 
following changes are made: 

a. In paragraph (c)(4), the wording 
“manufactured prior to December 31, 
1990” is revised to read “marked or 
certified before August 31, 1993”. 

b. In paragraph (d)(1), in the second 
sentence, the wording “constructed 
before December 31, 1990” is revised to 
read “marked or certified before August 
31, 1993”. 

c. In paragraph (d)(2), in the first 
sentence, the wording “in its gaseous 
= is revised to read “with a gas 
pa os 


§ 173.245 [Amended] 

5. In § 173.245, the introductory text to 
paragraph (a)(29) is amended by adding 
“DOT 406,” immediately after “MC 
312,”. 


§§ 173.369, 173.373, 173.374 [Amended] 

6. The following sections are amended 
by removing the wording “, and 
Specification MC 330 and MC 331 are 
equipped with internal self-closing stop- 
valves meeting the requirements of 
§ 178.337-11 of this subchapter”. 

§ 173.369(a)(14)(iii) 
§ 173.373(a)(6){iv) 
§ 173.374(a)(4)(v) 


PART 178—SHIPPING CONTAINER 
SPECIFICATIONS 


7. The authority citation for part 178 
continues to read as follows: 
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Authority: 49. App. U.S.C. 1803, 1804, 1805, 
SR ORS SETe tS SOI NS IEE 
no 


8. In § 178.337-3, paragraph (c) is 
revised to read as follows: 


§ 178.337-3. Structural integrity. 

(c) Stresses resulting from static and 
dynamic loadings, or a combination 
thereof, are not uniform throughout the 
cargo tank motor vehicle. The following 
is a simplified procedure for calculating 
the effective stress in the cargo tank 
resulting from static and dynamic 
loadings. The effective stress (the 
maximum principal stress at any point) 
must be determined by the following 
formula: 


S=0,5 (S,+S,)+(0.25(8,—S,) +8, ** 
Where: 


(1) S=effective stress at any given point 
under the most severe combination of static 
and dynamic loadings that can occur.at the 
same time, in psi. 

(2) S,=circumferential stress generated by 
internal and external pressure when 
applicable, in psi. 

(3) S,=the net longitudinal stress 
generated by the following loading 
conditions, in psi,: 

(i) The longitudinal tensile stress generated 
by internal pressure: 

(ii) The tensile or compressive stress 
generated by the axial load resulting from a 
decelerative force equal to twice the static 
weight of the fully loaded vehicle applied 
independently to each suspension assembly 
at the road surface; 

(iii) The tensile or compressive stress 
generated by the bending moment resulting 
from a decelerative force equal to twice the 
static weight of the fully loaded vehicle 
applied independently to each suspension 
assembly at the road surface; 

(iv) The tensile or compressive stress 
generated by the axial load resulting from an 
accelerative force equal to the static weight 
of the fully loaded vehicle applied to the 
horizontal pivot of the fifth wheel supporting 
the vehicle; 

(v) The tensile or compressive stress 
generated by the bending moment resulting 
from an accelerative force equal to the static 
weight of the fully loaded vehicle applied to 
the horizontal pivot of the fifth wheel 
supporting the vehicle; and 

(vi) The tensile or compressive stress 
generated by a bending moment produced by 
a vertical force equal to three times the static 
weight of the fully loaded vehicle. 

(4) S,= =The following shear stresses that 
apply, in psi,: 

(i) The shear stress generated by a vertical 
force equal to three times the static weight of 
the tank and contents; 

(ii) The lateral shear stress generated by a 
lateral accelerative force which will produce 
an overturn but not less than 0.75 times the 
static weight of the fully loaded vehicle, 
applied at the road surface; and 

(iii) The torsional shear stress generated by 
a lateral accelerative force which will 
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produce an overturn but not less than 0.75 
times the static weight of the fully loaded 
vehicle, applied at the road surface. 


* * * * te 


§ 178.337 [Amended] 

9. In § 178.337-6, the first sentence in 
paragraph (a) is amended by removing 
the ‘manuf 


wording ‘ actured after August 
31, 1990" and adding in its place 
“marked or certified after August 31, 
1993”. 
10. In § 178.338-3, paragraph (c) is 
revised to read as follows: 


§ 178.338-3 Structural integrity. 
7 


* * * * 


(c) Stresses resulting from static and 
dynamic loadings, or a combination 
thereof, are not uniform throughout the 
cargo tank motor vehicle. The following 
is a simplified procedure for calculating 
the effective stress in the tank resulting 
from static and dynamic loadings. The 
effective stress (the maximum principal 
stress at any point) must be determined 
by the following formula: 


S=0.5 (S,+S,)+(0.25(S,—S,)+5,9 ** 
Where: 


(1) S=effective stress at any given point 
under the most severe combination of static 
and dynamic loadings that can occur at the 
same time, in psi. 

(2) S,=circumferential stress generated by 
internal and external pressure when 
applicable, in psi. 

(3) S,=the net longitudinal stress, in psi, 
generated by the following loading 
conditions: 

(i) The longitudinal tensile stress generated 
by internal pressure; 

(ii) The tensile or compressive stress 
generated by the axial load resulting from a 
decelerative force applied independently to 
each suspension assembly at the road surface 
using applicable static loadings specified in 
§ 178.338-13 (b) and (c); 

(iii) The tensile or compressive stress 
generated by the bending moment resulting 
from a decelerative force applied 
independently to each suspension assembly 
at the road surface using applicable static 
loadings spectfied in § 178.338-13 (b) and {c); 

(iv) The tensile or compressive stress 
generated by the axial load resulting from an 
accelerative force applied to the horizontal 
pivot of the fifth wheel supporting the vehicle 
using applicable static loadings specified in 
§ 178.338-13 {b) and {c); 

(v) The tensile or compressive stress 
generated by the bending moment resulting 
from an accelerative force applied to the 
horizontal pivot of the fifth wheel supporting 
the vehicle using applicable static 
specified in § 178.338—13 (b) and (c); and 

(vi) The tensile or compressive stress 

generated by a bending moment produced by 
a vertical force using applicable static 
loadings specified in § 178.338~13 {b) and {c). 

(4) S.=The following shear stresses that 
apply, in psi,: The vectorial sum of the 

applicable shear stresses in: the _— under 
consideration, including direct 


generated by the static vertical loading; 
direct lateral and torsional shear generated 
by a lateral accelerative force applied at the 
road surface, using applicable static loads 
specified in § 178.338-13 (b) and {c). 


* . * * 


§ 178.345-2 [Amended] 

11. In § 178.345-2, persone (iQ) is 
amended by adding “ASTM 
immediately after “ASTM A o e Said 
before “ASTM A 656”. 

12. In § 178.345-3, paragraph (a)(1) is 
amended by removing the wording “the 
lesser of” and by adding “at design 
conditions” at the end of the sentence, 
and paragraph (c) and the first sentence 
of paragraph (g)(2) are revised to read as 
follows: 


§ 178.345-3 Structural integrity. 

(c) Stresses resulting from static or 
dynamic loadings, or a combination 
thereof, are not uniform throughout the 
cargo tank motor vehicle. The following 
is a simplified procedure for calculating 
the effective stress in the tank shell and 
heads resulting from static and dynamic 
loadings. The effective stress (the 
maximum principal stress at any point) 
must be determined by the following 
formula: 


S=0.5(S, +S,) + (0.25(S,—S,)? + 8,9** 
Where: 


(1) S=effective stress at any given point 
under the most severe combination of static 
and dynamic loadings that can occur at the 
same time, in psi. 

(2) S,=circumferential stress generated by 


” internal and external pressure, when 


applicable, in psi 

(3) S,=the net longitudinal stress 
generated by the following loading 
conditions, in psi,: 

(i) The longitudinal stresses resulting from 
the MAWP and from the lowest pressure at 
which the cargo tank may operate, in 
combination with the bending stress 
generated by the weight of the lading, the 
weight of the cargo tank and other structures 
= equipment supported by the cargo tank 
wall; 

(ii) The tensile or compressive stress 
generated by the axial load resulting from a 
longitudinal decelerative force equal to 0.75 
times the vertical reaction at each suspension 
assembly, applied at the road surface. The 
vertical reaction must be calculated based on 
the static weight of the fully loaded cargo 
tank motor vehicle; 

(iii) The tensile or compressive stress 
generated by the bending moment resulting 
from a longitudinal decelerative force equal 
to 0.75 times the vertical reaction at each 
suspension assembly, applied at the road 
surface. The vertical reaction must be 
calculated based on the static weight of the 
fully loaded cargo tank motor vehicle; 

(iv) The tensile or compressive stress 
generated by the axial load resulting from a 
longitudinal accelerative force equal to 0.75 
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times the static weight of the fully loaded 
cargo tank, applied at the horizontal pivot of 
the upper coupler (fifth wheel) or turntable 
supporting the cargo tank motor vehicle; 

(v) The tensile or compressive stress 
generated by the bending moment resulting 
from a accelerative force equal 
to 0.75 times the static weight of the fully 
loaded cargo tank applied to the horizontal 
pivot of the upper coupler (fifth wheel) or 
turntable supporting the cargo tank motor 
vehicle; and 


(vi) The tensile or stress 
generated by the bending moment resulting 
from a vertically up accelerative force equal 
to 0.7 times the vertical reaction, applied at 
each suspension assembly. The vertical 
reaction must be calculated based on the 
static weight of the lading, the weight of the 
cargo tank and other structures and 
equipment supported by the cargo tank wall. 

(4) S,=The following shear stresses that 
apply, in psi,: 

{i) The vertical shear stress generated by a 
vertical force equal to 1.7 times the vertical 
reaction, applied at each suspension 
assembly. The vertical reaction must be 
calculated based on the static weight of the 
lading, the weight of the cargo tank and other 
structures and equipment supported by the 
cargo tank wall; 

(ii) The lateral shear stress generated by a 
lateral accelerative force equal to 0.4 times 
the vertical reaction, applied laterally at the 
road surface. The vertical reaction must be 
calculated based on the static weight of the 
fully loaded cargo tank motor vehicle; and 

(iii) The torsional shear stress generated by 
a lateral accelerative force equal to 0.4 times 
the vertical reaction, applied laterally at the 
road surface. The vertical reaction must be 
calculated based on the static weight of the 
fully loaded cargo tank motor vehicle. 

* * * * * 


s**t 


(2) A lightweight attachment to the 
cargo tank wall, such as a conduit clip, 
brakeline clip, skirting structure, lamp 
mounting bracket, or placard holder, 
must be of a construction having lesser 
strength than the cargo tank wall 
materials and may not be more than 72 
percent of the thickness of the material 
to which it is attached. * * * 


13. In § 178.345-7, the last sentence in 
paragraph (c) is amended by adding the 
wording “unless reinforced external to 
the tank” to the end of the sentence; 
paragraph (d) introductory text is 
amended by removing the words “‘it 
must” and adding, in their place, the 
words “reinforcement must”; and 
paragraph (a)(2) is revised to read as 
follows: 


§ 178.345-7 Circumferential 
reinforcements. 


(a) eee 

(2) Where circumferential joints are 
made between conical shell sections, or 
between conical and cylindrical shell 
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sections, and the angle between 
adjacent sections ‘is less than 160 
degrees, circumferential reinforcement 
must be located within one inch of the 
shall joint, unless otherwise reinforced 
with structural members capable of - 
maintaining shell stress levels 
authorized in § 178.345-3. When the 
joint is formed by the large ends of 
adjacent conical shell sections, or by the 
large end of a conical shell and a 
cylindrical shell section, this angle is 
measured inside the shell; when the 
joint is formed by the small end of a 
conical shell section and a cylindrical 
= section, it is measured outside the 
shell. 


* * * * * 


§ 178.345-8 [Amended] 

14. In §.178.345-8, paragraph (d)(3) is 
amended by removing the second 
sentence and revising the third sentence 
to read as follows: “Such impact must 
be considered as being uniformly 
applied in a horizontal plane at an angle 
of 30 degrees or less to the longitudinal 
axis of the vehicle.” 

15. In § 178.345-9, paragraph (a) is 
revised to read as follows: 


§ 178.345-9 Pumps, piping, hoses and 
connections. 


(a) Suitable means must be provided 
during loading or unloading operations 
to ensure that pressure within a cargo 
tank does not exceed test pressure. 

16. In § 178.345-10, paragraph (b)(3) is 
revised to read as follows: 


§ 178.345-10 Pressure relief. 
* * * + * 
e & * 


(3) Each pressure relief system must 
be designed to withstand dynamic 
pressure surges in excess of the design 
set pressure as specified in paragraphs 
(b)(3) (i) and (ii) of this section. Set 
pressure is a function of MAWP as set 
forth in paragraph (d) of this section. 

(i) After August 31, 1992, each 
pressure-actuated relief system must be 
able to withstand dynamic pressure 
surge reaching 30 psig above the design 
set pressure and sustained above the set 
pressure for at least 60 milliseconds 
with a total volume of liquid released 
not exceeding one gallon before the 
relief system recloses to a leak-tight 
condition. This capacity must be 
demonstrated by testing. An acceptable 
test procedure is outlined in TTMA RP 
No. 81—‘Performance of Spring-Loaded 
Pressure Relief Valves on MC 306, MC 
307, and MC 312 Tanks,” May 24, 1989 
edition. 

(ii) After August 31, 1995, each 
pressure relief system must be able to 


withstand @ dynamic pressure surge 
reaching 30 psig above the design set 
pressure and sustained above the set 
pressure for at least 60 milliseconds 


‘ with no loss of lading. This requirement 


must be met regardless of vehicle 
orientation. 
Cd ® * e 

17. Section 178.345-11 is revised to 
read as follows: 


§ 178.345-11 Tank outlets. 

(a) General. As used in this section, 
“loading/unloading outlet” means any 
opening in the cargo tank wall used 
exclusively for loading or unloading of 
lading, as distinguished from outlets 
such as manhole covers, vents, vapor 
recovery devices, and similar closures. 
Tank outlets, closures and associated 
piping must be protected in accordance 
with § 178,345-8. 

(b) Each tank loading/unloading © 
outlet must be equipped with an internal 
self-closing stop-valve, or alternatively, 
with an external stop-valve located as 
close as practicable to the tank wall. 
Each tank loading/unloading outlet must 
be in accordance with the following 
provisions: 

(1) Each loading/unloading outlet 
must be fitted with a self-closing system 
capable of closing all such outlets in an 
emergency within 30 seconds of 
actuation. During normal operations the 
outlets may be closed manually. The 
self-closing system must be designed 
—s to the following: 

(i) Each self-closing system must 
include a remotely actuated means of 
closure located more than 10 feet from 
the loading/unloading outlet where 
vehicle length allows, or on the end of 
the cargo tank farthest away from the 
loading/unloading outlet. The actuating 
mechanism must be corrosion-resistant 
and effective in all types of environment 
and weather. 

(ii) If the actuating system is. 
accidentally damaged or sheared off - 
during transportation, each loading/ 
unloading outlet must remain securely 
closed and capable of retaining lading. 

(iii) When required by part 173 of this: 
subchapter for materials which are - 
flammable, pyrophoric, oxidizing, or 
Poison B liquids, the remote means of 
closure must be capable of thermal . » 
activation. The means by which the self- 
closing system is thermally activated 
must be located as close as practicable 
to the primary loading/unloading 
connection and must actuate the system 
at a temperature not over 250° F: In 
addition, outlets on these cargo tanks 
must be capable of being remotely 
closed manua..y or mechanically. 

(2) Outlets used only for loading 
which discharge lading above the 
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maximum liquid level of the cargo tank 
need not be equipped with a self-closing 
system. 

(c) Any loading/unloading outlet 
extending beyond an internal self- 
closing stop-valve, or beyond the 
innermost external stop-valve which is 
part of the self-closing system, must be 
fitted with another stop-valve at the end 
of such connection. 

(d) Each tank outlet that is nota ~ 
loading/ unloading outlet must be 
equipped with a'stop-valve or other 
leak-tight closure located as close as 
practicable to the tank outlet. Any 
connection extending -beyond.this 
closure must be fitted with another stop- 
valve or other leak-tight closure at the 
end of such connection. 


* $178.346-1 [Amended] 


18. In § 178.346-1(d)(8), the end of the 
sentence is amended by removing the 
wording “and UW-13.1(f)” and adding, 
in its place, the wording “WW-13(b)(2), 
UW-13.1(f} and the dimensional 
requirements found in Figure UW-13.1”. 

19. In § 178.347~1(d)(8), the end of the 
sentence is amended by removing the 
wording “and UW-13.1(f)” and adding, 
in its place, the wording “UW-13(b)(2), 
UW-13.1(f), and the dimensional 
requirements found in Figure UW-13.1”. 


§ 178.348-1 [Amended] 

20. Section 178.348-1(e)(2)(viii) is 
amended by removing the wording “and 
UW-13.1(f)” and adding, in its place, the 
wording “UW-13(b)(2), UW-13.1(f), and 
the dimensional requirements found in 
Figure UW-13.1”. 


PART 180—CONTINUING 
QUALIFICATION AND MAINTENANCE 
OF PACKAGINGS 


21. The authority citation for part 180 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803; 49 CFR Part 
y 


22. In § 180.2, paragraph (b)(2) is 
revised to readas follows: 
§ 180.2 . Applicability. 
(b) *2ee? 
(2) Reintroduces into commerce a 


‘ packaging that bears markings 
‘indicating compliance with.-this part. 


§ 180.405 [Amended] 

23. In § 180.405, the following changes 
are made: 

a. The first sentence in paragraph 
(g)(3) is amended by revising the year 
“1990” to read “1991”. 

b. In paragraph (h), the introductory 
text is amended by removing the letters 
“DOT” appearing in the second 
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sentence and revising the last sentence, 
to read as follows: Tg following 


comet the last sentence, which reads 
“This requirement applies to DOT 406, 
DOT 407 and DOT 412 cargo tank motor 
vehicles and to all DOT MC- 

cargo tanks except MC 330, 
MC 331 and MC 338; and”. 

24. In addition in § 180.405, the a 

sentence in paragraph (b). paragrap 
(c)(1) introductory text, (e}2}vi, sel 
(g)(2). and the first sentence in 


paragraph (h)(2} are revised to read as 
follows: 


§ 180.405 Qualification of cargo tanks. 
(b) * * * However, no cargo tank 
may be marked or certified after August 
31, 1993, to the applicable MC 306, MC 

307, MC 312, MC 331 or MC 338 
specification in effect on December 30, 
1998. 

(c}* * * {2) A cargo tank made toa 
specification listed in Column 1 may be 
used when authorized in this part, 
ee aaa was marked or 
certified before the date listed in 
Column 2: 


(vii) A Specification MC 330 cargo 
tank, to conform with a Repatcetion 
MC 331 cargo tank, excep 

specifically retained’ hy § 173.318 of this 
subchapter (see §§ 178.337-8 and 
178.337-9 of this subchapter). 

(g} * * * (1) MC 306, MC 307, and MC 
312 cargo tanks marked or certified after 
December 30, 1990, and DOT 406, DOT 
407, and DOT 412 cargo tank motor 
vehicles must be equipped with manhole 
assemblies conforming with § 178.345-5 
of this subchapter. 

(2} On or before August 31, 1995, each 
owner of a cargo tank marked or 
certified before December 31, 1990, 
authorized for the transportation of a 
hazardous material, must have the cargo 
tank equipped with manhole assemblies 
conforming with § 178.345-5, except for 
the dimensional requirements in 
§ 178.345-5(a), the hydrostatic testing 
peer owe in § 178.354-5(b), and the 

requirements in § 178.345-5(e} 
of this subchapter. A manhole assembly 
meeting one of the following provisions 
is considered to be in compliance with 
this paragraph: 

(i) assemblies on MC 300, 
MC 301, MC 302, MC 303, MC 305, MC 
306, MC. 310, MC 311 and MC 312 cargo 
tanks which are marked or certified in 
writing as conforming to § 178.345-5 of 
this subchapter or TTMA RP No. 61, or 
are tested and certified in accordance 
with TTMA TB No. 107. 


(ii) Manhole assemblies on MC 304 
and MC 307 cargo tanks. 

{iii} Manhole assemblies on MC 310, 
MC 311, and MC 312 cargo tanks with a 
test pressure of 36 psig or greater. 


(2) After Ai t 31, 1995, 
replacements for any reclosing pressure 
relief valve must withstand pressure 
surges with no loss of lading regardless 
of vehicle orientation. * * * 


§ 180.407 [Amended] 

25. In 180.407, paragraph (a}{2) is 
amended by adding the phrase “or 
during or unloading” 
immediately after the word “test”; the 
first sentence in paragraph (g)({1)(v) is 
amended by revising the year “1990” to 
read “1991”; the first sentence in 
paragraph {d){1) intreductory text, and 
paragraphs cH). we). the heading of 

paragraph (g), the in paragraph 
ta)Cahtiv. and seman (h)(1) are 
revised; and introductory text is added 
to paragraph (g) to read as follows: 


§ 180.407 Requirements for test and 
inspection of specification cargo tanks. 

(dj * * * (1) Where insulation 
precludes external visual inspéction, the 
cargo tank, other than an MC 330 or MC 
331 cargo tank; must be given a visual 
internal inspection in accordance with 
§ 180.407(e}. * * * 


(1} Rubber (elastomeric) lining must 
be tested for holes as follows: 

(i) Equipment must consist of: 

(A) A high frequency spark tester 
capable of producing sufficient voltage 
to ensure proper calibration; 

(B).A probe with an “L” shaped 24 
mm (0.09 inch) diameter wire with up to 
a 30.5 cm (12-inch) bottom leg (end bent 
to a 12.7 mm (0.5 inch) radius}, or 
equally sensitive probe; and 

(C} A steel calibration coupon 30.5 cm 
X 30.5 cm (12 inches x 12 inches) 
covered with the same material and 
thickness as that to be tested. The 
material on the coupon shall have a test 
hole to the metal substrate made by 
puncturing the material with a 22 guage 
hypodermic needle or comparable 
piercing tool. 

(ii) probe must be passed over the 
surface of the calibration coupon in a 
constant uninterrupted manner until the 
hole is found. The hole is detected by 
the white or light blue spark formed. (A 
sound lining causes a dark blue or 
purple spark.) The voltage must be 
adjusted to the lowest setting that will 
produce a minimtim 12.7 mm (0.5 inch} 
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spark measured from the topofthe - 
lining to the.probe. To assure that the 
setting on the probe has not changed, 
the spark tester must be calibrated 


_ periodically using the test calibration 


coupon, and the same 
probe, and cable 

(iii) After calibration, the probe must 
be passed over the lining in an é‘ 
uninterrupted stroke. 
fiv) Holes that are found must be 


er source, 


manufacturer or lining installer. 

(2) Linings made of other than rubber 
(elastomeric material) must be tested 
using equipment and procedures 
prescribed by the lining manufacturer or 
_— installer. 


* * * e 


(ia Preteinte tas Al compeincan st 
the cargo tank wall, as defined in 
§ 178.320{a) of this subchapter, must be 
pressure tested as prescribed by this 
paragraph. 

(1) * *e 

(iv) * ee 


20.7 kPa (3 psig) or désign pressure, 
whichever is greater. 


275.8 kPa (40 psig) or 1.5 times the 
design whichever is 


(h) * * * (1) Each cargo tank must be 
tested for leaks in accordance with 
§ 180.407(c). The leakage test must 
include product piping with all valves 
and accessories in place and operative. 
except that any venting devices set to 
discharge at less than the leakage test 
pressure must be removed or rendered 
inoperative during the test. Test 
pressure must be maintained at least 5 
minutes. Suitable safeguards must be 
provided to protect personnel should a 
failure occur. MC 330 and MC 331 cargo 
tanks may be leak tested with the 
hazardous materials contained in the 
tank during the test. Leakage test 
pressure must be not less than 80 
percent of the tank design pressure or 
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MAWP, whichever is marked on the 
certification or specification plate, 
except as follows: ; 

{i} A cargo tank with an MAWP of 690 
kPa (100 psig) or more may be leak 
tested at its maximum normal operating 
pressure provided it is in dedicated 
service or services; or 

(ii) An MC 330:or MC 331 cargo tank 
in dedicated liquified petroleum gas 
service may be leak tested at not less 
than 414 kPa (60 psig). 


§ 180.413 [Amended] 


26. In § 180.413, the third sentence in 
paragraph (c) is amended by removing 
the word “hydrostatically” appearing 


after the word “be” and before the word © 


“pressure”; paragraph (d)(2)(iii) is 
amended by revising the word 
“regulations” to read “Regulations”, and 
paragraphs (d)(1)(i) through (iii), and 
(d)(3) are revised to read as follows: 


§ 180.413 Repair, modification, stretching, 
or rebarrelling of cargo tanks. 

(d) @ee 

(1) @® ee 

(i) For Specification MC 300, MC.301, 
MC. 302, MC 303, MC 305 and MC 306 
cargo tanks in accordance with 
Specifications MC 306 or DOT 406 until 
August 31, 1993, and after this date, to 
Specification DOT 406. 

(ii) For Specification MC 304 and MC 
307 cargo tanks in accordance with 
Specification MC 307 or DOT 407 until 
August 31, 1993, and after this date, to 
Specification DOT 407. 


(iii) For Specification MC 310, MC 311, 
and MC 312 cargo tanks in accordance 
with Specification MC 312 or DOT 412 
until August 31, 1993, and after this date, 
to Specification DOT 412. 

(3) If the stretching or rebarrelling 
changes the original approved design, 
the rebarrelled or stretched cargo tank 
must be recertified by Design Certifying 
Engineer. Recertification of a cargo tank 
also applies if a change to the 
undercarriage (stretching) affects the 
structural integrity of the cargo tank, 
even though no welding is performed on 
the cargo tank wall. The person 
performing the stretching or rebarrelling 
and a Registered Inspector must certify 
that the stretched or rebarrelled cargo 
tank has been constructed and tested in 
accordance with the applicable 
specification by issuing a supplemental 
manufacturer's certificate. The 
registration number of the Registered 
Inspector and, if applicable, the Design 
Certifying Engineer must be entered on 
the certificate. 

26a. Section 180.415 is revised to read 
as follows: 


§ 180.415 Test and inspection markings. 
(a) Each cargo tank successfully 
completing the test and inspection 
requirements contained in § 180.407 
must be marked as specified in this 


section. 


(b) Each cargo tank must be durably 
and legibly marked, in English, with the 
test date (month and year) followed by 
the type of test or inspection. The 
markirig must be in letter and numbers 
at least 32 mm (1.25 inches) high, on the 
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tank shell near the specification plate, or 
anywhere on the front head. The type of 
test or inspection may be abbreviated as 
follows: V for external visual inspection 
and test; I for internal visual inspection: 
P for pressure retest: L for lining test, K 
for leakage test; and T for thickness test. 
For example, the marking “10-85 P, V, L” 
would indicate that in October 1985 the 
cargo tank received and passed the 
prescribed pressure retest, external 
visual inspection and test, and the lining 
inspection. 

(c) For a cargo tank motor vehicle 
composed of multiple cargo tanks 
constructed to the same specification, 
which are tested and inspected at the 
same time, one set of test and inspection 
markings may be used to satisfy the 
requirements of this section. For a cargo 
tank motor vehicle composed of multiple 
cargo tanks constructed to different 
specifications, which are tested and 
inspected at different intervals, the test 
and inspection markings must appear in 
the order of the cargo tank's 
corresponding location, from front to 
rear. 

27. In § 180.417(a)(2), in the first 
sentence and at the beginning of the 
second sentence, the wording “motor 
vehicle” is added immediately after the 
wording “cargo tank”. 

Issued.in Washington DC, on June 4, 1991, 
under the authority delegated in 49 CFR 
Part 1. 

Douglas B. Ham,,. 

Acting Administrator, Research and Special 
Programs Administration. 

[FR Doc. 91-13595 Filed 6-17-91;-6:45 am] 
BILLING CODE 4910-60-™ 
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OFFICE OF MANAGEMENT AND Rescissions (Table A and Attachment A) TABLE A—STATUS OF FY 1991 


BUDGET As of June 1, 1991, there are no funds - RESCISSIONS 
being withheld related to rescission — 

Cumulative Report on Rescissions and proposals. However, a rescission ~ 

Deferrals proposal for $2.4 million is pending 
before the Congress. 


Deferrals (Table B and Attachment B) 


This report is submitted in fulfillment As of June 1, 1991, $4,784.4 million in 
of the requirement of section 1014{e) of budget authority was being deferred 
the Congressional Budget and from obligation. Attachment B shows 
Impoundment Control Act of 1974 the ny and ~ of each deferral 
(Public Law 93-344). Section 1014(e) reported during FY 1991. 
requires a monthly report listing all ; TABLE B—STATus OF FY 1991 
budget authority for this fiscal year for weRcaae Me oe Mem DEFERRALS 
which, as of the first day of the month, a The special messages containing 
special message has been transmitted to information on rescissions and deferrals 
Congress. that are covered by this cumulative 

report are printed in the Federal Register 

This report gives the status, as of June cited below: 
1, 1991, of 27 rescission proposals and 55 FR 41436. Thursday, October 11, 1990, 
ten deferrals contained in four special 56 FR 1704, Wednesday, January 16, 1991, 
messages for FY 1991. These messages 56 FR 10082, Friday, March 8, 1991, 
were transmitted to Congress on 56 FR 18644, Tuesday, April 23, 1991. 
October 4, 1990, Januray 9, 1991, Richard Darman, 
February 28, 1991, and April 16, 1991. Director. 


June 1, 1991. 


Attachments. 


ATTACHMENT A—STATUS OF FY.1991 RESCISSIONS 
{Amounts in thousands of dollars] 


As of June 1; 1991, agency/bureau/account = et Currently euesias a Cnn 
ax 
Congress 


R91-2 ( 05-13-91 


| R81-3 J ; 05-13-91 
R91-4 : A 05-13-91 
R91-5 J jeoaeolonncrte 05-13-91 
R91-6 t eontantivesnaapeesocns Lesnsasessiesfestevenstes 05-13-91 
R91-7 y 05-13-91 
R91-8 X i 05-13-91 
R91-9 05-13-91 

-| R91-10 oo 05-13-91 

| RO1-11 2 a 05-13-91 
R91-12 ¥ oa me 05-13-91 

evveeeee] ROI-13 Y 02-28-91 |..... ss ‘ 05-13-91 


R91-14 : 02-28-91 y 05-13-91 


R91-15 : 02-28-91 05-13-91 


Research, development, test, and evalua- | R91-16 900 |ecnevenemnenee] 02-28-01 
tion, Air Force. 


Research, development, test, and evalua- | R91-17 t 02-28-91 
Agencies. 


05-13-91 
05-13-91 


R91-18 ) 02-28-81 05-13-91 
R91-19 05-13-91 
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ATTACHMENT A—STATUS OF FY 1991 REscissions—Continued 
{Amounts in thousands of dollars) 


ATTACHMENT B—STATUS OF FY 1991 DEFERRALS—AS OF JUNE 1, 1991 
{Amounts in thousands of dollars] 


Amount 
deferred as 
of 6-1-91 


TAO aan acscncccccscond 
1,943,510 


[FR Doc. $1-14407 Filed 6-14-91; 8:45 am] 
BILLING CODE 3110-01-M 
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Federal Register 


Presidential Documents 


Vol. 56, No. 116 
Monday, June 17, 1091 


Proclamation 6306 of June 13, 1991 


Baltic Freedom Day, 1991 and 1992 


By the President of the United States of America 


A Proclamation 


During the past year, the long struggle of the Baltic peoples to recover their 
freedom has been marked by both triumph and tragedy: triumph in their bold 
calls for liberty and independence; tragedy in the bloody events of January 
1991. 


The United States and, indeed, all freedom-loving nations have long de- 
nounced the infamous Molotov-Ribbentrop pact that led to the forcible incor- 
poration of the independent Baltic States into the Soviet Union. The peoples of 
both the West and the Baltic States have continued to believe that the 
freedom of Lithuania, Latvia, and Estonia must and can be restored. Recent 
events suggest that our hopes have not been misplaced. 


In peaceful, democratic referendums, the peoples of Estonia, Latvia, and 
Lithuania have asserted overwhelmingly their desire for freedom. Toward that 
aim, they have sought to enter into meaningful negotiations with Moscow 
about their status. Despite the tragic events of January 1991, which resulted in 
the deaths of at least 21 Lithuanians and Latvians and many mere injured, a 
dialogue between the Baltic governments and the Soviet Union has begun. We 
hope that it will bear fruit, and we urge the Soviet Union to move forward 
with the talks. 


However, the United States remains deeply concerned over the continued 
application of intimidation and force by Soviet authorities. Such actions are 
incompatible with the process of peaceful change through fair and construc- 
tive negotiations. 


The United States has never and will never recognize the forcible annexation 
of the Baltic States by the Soviet Union. I reiterated this policy during my 
recent meeting with Lithuanian President Landsbergis, Estonian Prime. Minis- 
ter Savisaar, and Latvian Prime Minister Godmanis. This was my sixth 
meeting with the Baltic leadership during the past 12 months. The Administra- 


- tion will remain in close contact with the Baltic leadership in the months 


ahead. 


As.we commemorate “Baltic Freedom Day,” we reaffirm our.support for the 
right of the Baltic peoples to live.in peace and freedom. 


The Congress, by Public Law 102-17, has. designated June 14, 1991, and June 
14, 1992, as “Baltic Freedom Day” and has authorized and requested the 
President to issue a proclamation in observance of this event. 
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[FR Doc. 91-14565 
Filed 6-14-91; 10:39 am] 
Billing code 3195-01-M 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim the days of June 14, 1991, and June 14, 1992, as 
Baltic Freedom Day. I call upon the people of the United States to observe 
these days with appropriate ceremonies and activities to reaffirm their com- 


mitment to human rights and to freedom and democracy for all oppressed 


peoples. 


IN WITNESS WHEREOF, I have hereunto set my hand this 13th day of June, 
in the year of our Lord nineteen hundred and ninety-one, and of the Independ- 
ence of the United States of America the two hundred and fifteenth. 


kg Guat 


Editorial note: For the President's remarks of June 13 on signing Baltic Freedom Day, see the 
Weekly Compilation of Presidential Documents (vol. 27, no. 24). 
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: Price Revision Date 
 Wndividuel copies o.oo i ciieecececacens 2.00 1991 
1 Because Title 3 is an annual compilation, this volume and all previous volumes should be 
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